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Status of this guide 
 

This is a guide to the Australian Charities and Not-for-profits Commission Act 2012 (Cth) and 
associated legislation. It has been prepared by the ACNC to help people to understand this 
legislation which establishes a new regulatory framework for charities in Australia. It should be 
read with guidance on the ACNC website, at acnc.gov.au.  

 

This guide is not intended to be a statement of the law or of how the law will be interpreted by 
us. If there is an inconsistency between what we have said in this guide and the Australian 
Charities and Not-for-profits Commission Act 2012 (Cth), the Australian Charities and Not-for-
profits) Commission (Consequential and Transitional Act 2012 (Cth) or the regulations, then 
those Acts or regulations will prevail over this guide, so follow those.  
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1. Foreword 
 

The Australian Charities and Not-for-profits Commission Act 2012 (Cth) establishes the 
Australian Charities and Not-for-profits Commission (ACNC) and sets out how we regulate the 
charities registered with us, and the ongoing obligations those charities have. It also gives the 
ACNC and our staff a set of objects which we can strive to achieve and for which we will be held 
accountable.  

The Act frames our regulation of Australian charities so that we can: 

 maintain, protect and enhance public trust and confidence in the not-for-profit sector 

 support and sustain a robust, vibrant, independent and innovative sector, and  

 promote the reduction of unnecessary regulatory obligations on the Australian not-for-
profit sector. 

While it is important for people who manage and advise charities to understand their obligations 
and our functions, and the legislation is the foundation for this, we recognise that charities often 
don’t  have  the time or resources to devote to understanding complex legal documents. We have 
developed this guide to help those running registered charities to understand what they will 
need to do to comply with their legal obligations, and to save them time, as part of our effort to 
reduce the burden on charities.  

This guide is divided into parts, based on key topics. For example if yours is a new charity and 
you are not sure of whether it can be registered with the ACNC, Chapter 6 – Registering a new 
charity should answer your questions. If your charity has already been registered and you are 
not sure which of its details will appear on the ACNC Register, Chapter 8 – The ACNC Register 
answers this question.  

While the guide is currently available in PDF format on our website at acnc.gov.au, it will be 
made available in HTML format in the future. If you have trouble accessing the guide, please 
contact us.  

This guide sits alongside guidance on our website and the support offered through our Advice 
line (13 ACNC or 13 2262),  as  part  of  the  ACNC’s  commitment  to  helping  charities  to  
understand and meet their obligations. We recognise the immense value the sector provides to 
the Australian community and are focused on assisting the sector to continue its activities for 
the benefit of all. 

 

Good wishes, 

Susan Pascoe AM 

Commissioner  

Australian Charities and Not-for-profits Commission 
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2. Introduction 

About this guide 
 

2.1. The Australian Charities and Not-for-profit Commission Act 2012 (Cth) (‘the 
ACNC Act’) passed through the Commonwealth Parliament on 1 November 
2012 and received royal assent on 3 December 2012.  

2.2. The ACNC Act creates the position of Australian Charities and Not-for-profits 
Commissioner (‘the ACNC Commissioner’) and sets up the Australian 
Charities and Not-for-profits Commission (the ACNC).  The  ACNC’s  functions  
and powers exist because of the ACNC Act.  

2.3. Along with the ACNC Act, Parliament also passed the Australian Charities 
and Not-for-profits Commission (Consequential and Transitional) Act 2012 
(the ACNC (C&T) Act). This Act sets up the things which need to be in place 
while the ACNC becomes fully operational. It also creates the changes which 
are required to other Commonwealth Acts to enable the ACNC to function. 
This guide will explain the transitional provisions in the ACNC (C&T) Act as 
they affect the ACNC Act. We have not gone into detail about the 
consequential provisions in the ACNC (C&T) Act in this guide.  

2.4. In the future it is likely that the Government will also draft regulations to further 
clarify  the  ACNC’s  work.  At  the time of writing this guide no regulations have 
been drafted but we expect that they will be soon. 

2.5. You can find a copy of the ACNC Act and the ACNC (C&T) Act on the ACNC 
website at acnc.gov.au.  

2.6. This guide to the ACNC Act is designed to help you get to know more about 
the ACNC. The ACNC hopes it will give charities and their advisers a 
resource to help understand what they have to do now the ACNC exists and 
how they can interact with the ACNC. 

2.7. If a paragraph in this guide refers to something in a section or sections of the 
ACNC Act, you will see the section number in the column to the right of the 
text. If you see a section number, for example ‘15-5’, in the right hand column 
this refers to the relevant section number in the ACNC Act. If a section in the 
ACNC (C&T) Act is referred to, then a reference to the Act, the schedule 
number and the section number for example, ‘ACNC (C&T) Act, sch.1, it. 2’  
will be in the same column.  

2.8. In this guide to the ACNC Act, the sections of the Acts have been set out, but 
we  haven’t  explained  in  detail  how  the  ACNC Commissioner will interpret and 
apply each provision. Over time, as the ACNC continues to operate, we will 
provide separate guidance to help you understand how the ACNC 
Commissioner interprets the different parts of the ACNC Act.  

2.9. This guide has a section of key terms, in Chapter 13. Words that will be in the 
key terms section will appear in blue when they first appear in a part of the 

 

http://www.comlaw.gov.au/Details/C2012A00168
http://www.comlaw.gov.au/Details/C2012A00169
http://www.comlaw.gov.au/Details/C2012A00169
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guide .When the guide refers to the ATO, it is referring to the Australian 
Taxation Office.  

2.10. This guide has been developed quickly to offer assistance to charities 
interacting with the ACNC, and will be reviewed and updated, taking on 
feedback. We would be happy to hear your thoughts about this guide and 
how we can improve it. You can contact us at advice@acnc.gov.au or call us 
on 13 ACNC (13 22 62). 

Scope of the ACNC Act 
 

2.11. The ACNC Act establishes the ACNC and creates the position of the ACNC 
Commissioner. The ACNC is made up of the ACNC Commissioner and staff 
employed to assist the ACNC Commissioner. 

105-5, 110-5, 
105-10 

2.12. As well as setting up the ACNC, the ACNC Act creates a regulatory system 
for not-for-profits in Australia.  

 

 

2.13. At first the ACNC will only focus on charities. The Commonwealth 
Government’s  intention  is  to  eventually  expand  the  scope  of  the  ACNC  to  
include registration and regulation of all not-for-profits.  

 

 

2.14. The ACNC only has the power under the ACNC Act to regulate registered 
charities. Registration with the ACNC will be voluntary. However, being 
registered with the ACNC will be required before charities can receive 
Commonwealth tax concessions, exemptions and other benefits which 
charities have traditionally received in Australia 

15-5(3) 

 

2.15. The ACNC (C&T) Act amends a number of existing Commonwealth laws to 
change access to benefits, exemptions and tax concessions so that these are 
now only available to a charity which is registered with the ACNC. 

 

Objects and purposes of the Act 
 

2.16. The ACNC has three objects. These are: 

 to maintain, protect and enhance public trust and confidence in the 
Australian not-for-profit sector  

 to support and sustain a robust, vibrant, independent and innovative 
Australian not-for-profit sector 

 to promote the reduction of unnecessary regulatory obligations on the 
Australian not-for-profit sector. 

15-5(1) 

 

 

 

2.17. The objects of the ACNC Act are important because they set out what we 
hope to achieve and they guide everything that we do. 

 

2.18. The ACNC Act also states several factors that the ACNC Commissioner must 
‘have  regard  to’  (consider) when exercising powers (including making 
decisions) under the Act. These are factors which explain how the ACNC 
should approach its regulatory and other activities under the Act.  

15-10 

2.19. The factors the ACNC Commissioner must have regard to in performing the  

mailto:advice@acnc.gov.au


Guide to the ACNC Act 7/12/12  

7 

functions and exercising powers under the ACNC Act are: 

 maintaining, protecting and improving public trust and confidence in the 
not-for-profit sector 

15-10(a) 

 the benefit of giving the public (including donors, members and volunteers 
of registered entities) access to information and the benefit of providing 
information to ensure transparency and accountability of the not-for-profit 
sector  

15-10(b) & (c) 

 

 maintaining and promoting the effectiveness and sustainability of the not-
for-profit sector 

15-10(d) 

 the principles of: 

 regulatory necessity 

 reflecting risk 
 proportionate regulation 

15-10(e) 

 

 

 the need for the ACNC to minimise procedural requirements and 
procedural duplication, including through cooperation between the ACNC 
Commissioner and other Australian government agencies 

15-10(f) 

 

 the benefit of producing guidance and education for registered charities 
about how to comply with the ACNC Act, and 

15-10(g) 

 the unique nature and diversity of not-for-profits and the distinctive role 
that they play in Australia. 

 

15-10(h) 
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3. About the ACNC 

The ACNC Commissioner 
 

3.1. The ACNC Act creates the position of Commissioner of the ACNC.  110-5(1) 

3.2. The ACNC Commissioner will have the power to administer the ACNC Act 
and other powers provided by the ACNC Act or any other law. The ACNC 
Commissioner can do whatever is necessary to perform his or her functions 
under the Act. 

110-5(2) 

3.3. The ACNC Commissioner is appointed by the Governor General and can be 
appointed for a term of up to five years. The ACNC Commissioner can also 
be reappointed after the initial five year term is finished.  

110-15, 115-5 

115-10 

3.4. Susan Pascoe has been appointed by the Government as the first ACNC 
Commissioner for a five-year term.  

 

The ACNC staff 
 

3.5. ACNC officers are Australian Public Service employees and are made 
available to assist the ACNC Commissioner by the Commissioner of 
Taxation. ACNC staff assist the ACNC Commissioner to perform her 
functions. 

120-5 (1) 

3.6. ACNC officers act independently of the Australian Taxation Office (ATO) and 
must follow the directions of the ACNC Commissioner when performing their 
services for the ACNC.  

120-5 (2) 

 

3.7. The ACNC Commissioner is responsible for doing everything under the 
ACNC Act. In practice, the ACNC Commissioner cannot do everything. The 
ACNC staff act help the ACNC Commissioner to do the work required under 
the Act. The staff are authorised by the ACNC Commissioner to do this work. 

 

 

 

The ACNC Advisory Board 
 

3.8. The ACNC Act sets up an Advisory Board to advise the ACNC Commissioner. 135-5  

3.9. The ACNC Commissioner can ask the Advisory Board to provide advice and 
make recommendations  about  the  ACNC’s  functions  under  the ACNC Act.  

 

135-15(1) 

3.10. The Advisory Board cannot direct the ACNC Commissioner to do something. 
They can only give advice and make recommendations. The ACNC 
Commissioner can decide whether or not to take the Advisory Board’s  advice. 

 

135-15(3) 

3.11. At the time of writing the membership of the Advisory Board has not been 
finalised. The Minister will decide on and appoint members to the Advisory 
Board.  
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4. Registering a new charity 

Entitlement to registration  
 

Overview 
 

4.1. Registration with the ACNC is voluntary, so an organisation can still be a 
charity if it is not registered. However registration does affect eligibility for 
certain benefits, including charity tax concessions. 

 

4.2. The Act lists the requirements a charity must meet to be entitled to 
registration with the ACNC. The  Act  talks  about  ‘an  entity’.  This is the word 
used in the ACNC Act to describe any kind of 'legal person', including people, 
a body of people, a company, an unincorporated association or a trust. 

25-5 

4.3. All of the following must apply: 

 the charity meets the four conditions for registration listed in s.25-5(3) of 
the ACNC Act (these are described in 4.4 below), and   

 the charity fits the description of a type and a subtype of entity as 
described in the table in s 25-5(5) the Act, and 

 if the charity has had its registration revoked in the past, the reason for its 
revocation has been dealt with so that it is now entitled to be re-
registered. 

 

25-5(1)(a) 

 

25-5(1)(b) 

 

25-5(1)(c) 

The four conditions for registration 
 

4.4. For a charity to be eligible for registration as a type and a subtype of entity 
it must meet each of the following conditions: 

 be a not-for-profit 

 comply with the governance standards (unless it is a basic religious 
charity) and external conduct standards which have not yet been 
promulgated in regulations  

 have an ABN, and 

 not be covered by a written decision of an Australian Government 
agency or a judicial officer under an Australian law that characterises 
organisations on the basis of them being engaged in or supporting 
terrorist or other criminal activities. 

 

25-5(3) 
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Deciding whether an organisation is listed as a terrorist or other criminal 
organisation 

 
 

4.5. To be entitled to registration, a charity cannot be covered by a written 
decision of an Australian Government agency (including a judicial officer) 
under an Australian law that characterises it as an organisation, which 
supports or engages in terrorist or other criminal activities. 

25-5(3)(d)  

4.6. The Australian Government has two processes under Australian law for listing 
organisations as a terrorist organisation.  

 

4.7. The first process is to list an organisation under the Criminal Code Act 1995. 
Once an organisation has been listed under this process it appears on a list 
on the Australian National Security website (www.nationalsecurity.gov.au). At 
the time of writing there were 17 organisations on this list.  

 

4.8. The Australian Government also has international obligations in relation to the 
assets of known terrorists and terrorist organisations. To meet these 
obligations, through the Charter of the United Nations Act 1945 (Cth) and 
regulations, the Australian Government has created a consolidated list of 
persons and organisations (www.dfat.gov.au/icat). It will be a requirement of 
registration that the organisation does not appear on either of these two lists. 

 

4.9. It will also be a requirement of registration that the organisation does not 
appear on any other relevant list, and is not covered by any other relevant 
decision of a government agency, under  an  Australian  law  ‘that  provides  for  
entities to be characterised on the basis of them engaging in, or supporting, 
terrorist  or  other  criminal  activities’.  

 

Governance and external conduct standards  

4.10. A charity must comply with the governance standards (unless it is a basic 
religious charity) and external conduct standards. The governance 
standards are to be set out in regulations and it is anticipated they will come 
into effect on 1 July 2013. The external conduct standards are to set out 
standards to be met by charities providing funds overseas or operating 
overseas. They are to be set out in regulations too. 

25-5(3)(b)  

45-10  

50-10  

4.11. Until governance and external conduct standards are introduced, the ACNC 
will make decisions about registration without considering this criteria. For 
more information, please see Chapter 8 – Legal obligations of a registered 
charity particularly paras. 8.1 onwards.  

 

Registration previously revoked  

4.12. If a charity has been registered before and the registration was revoked the 
decision-maker will need to look into the reasons why the registration was 
revoked. 

25-5(1)(c) 

http://www.nationalsecurity.gov.au/agd/www/nationalsecurity.nsf/AllDocs/95FB057CA3DECF30CA256FAB001F7FBD?OpenDocument
http://www.nationalsecurity.gov.au/agd/www/nationalsecurity.nsf/AllDocs/95FB057CA3DECF30CA256FAB001F7FBD?OpenDocument
http://www.nationalsecurity.gov.au/
http://www.dfat.gov.au/icat/UNSC_financial_sanctions.html
http://www.dfat.gov.au/icat/UNSC_financial_sanctions.html
http://www.dfat.gov.au/icat
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4.13. In order to re-register a charity, the decision-maker on behalf of the ACNC 
Commissioner will need to be satisfied that: 

 the reasons the registration was revoked have been dealt with, and 

 registering the entity would not be in conflict with the objects of the ACNC 
Act. 

 

Entitlement to register as a type of entity   

4.14. The Act enables a charity to be entitled to registration as a type of entity and 
also as a subtype of entity.  

25-5 (1)  

4.15. There is only one type of entity listed in the ACNC Act. This is a charity. At 
the moment, an organisation is only entitled to registration if it meets the 
definition of charity. The legislation has been set up so that in the future if the 
ACNC is given the function of regulating all not-for-profits, then other types of 
entity could be added.  

 

Entitlement to register as a sub type of entity  
 

4.16. The table in the ACNC Act lists seven subtypes of entity. A charity is 
entitled to registration as a subtype of entity if it meets the four conditions for 
registration (listed in 4.4 above) and it is registered as a type of entity (as 
explained in 4.15 above.)  

25-5(2);  

 

4.17. The subtypes of entity listed in the ACNC Act cover entities with purposes 
coming under the four traditional heads of charity recognised by common law 
(judge-made law) as well as a health promotion charity, public benevolent 
institution or entities with a charitable purpose covered by the definition in the 
Extension of Charitable Purposes Act 2004 (Cth).  

 

 

 

4.18. The seven subtypes of charity that can register under the ACNC Act are: 

 a charity with a purpose that is the relief of poverty, sickness or the needs 
of the aged 

 a charity with a purpose that is the advancement of education 

 a charity with a purpose that is the advancement of religion 

 a charity with another purpose that is beneficial to the community 

 an institution whose principal activity is to promote the prevention or 
control of diseases in human beings 

 a public benevolent institution 

 the provision of not-for-profit child care services (as described in section 
4 of the Extension of Charitable Purpose Act 2004 (Cth)).  

25-5(5);  

 

 

 

 

 

 

 

 

 

 

4.19. The seven subtypes of entity effectively cover the  meaning  of  ‘charitable 
purpose’ as developed by the common law.  

25-5(6) 

4.20. In making a decision to register, or not to register, a charity, the ACNC will 
need to decide whether a charity is a type of entity and whether it is a subtype 
of entity. There is significant overlap in the conditions and requirements for 
entity type and subtype.  
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Process of registration 
 

4.21. A charity can apply for registration with the ACNC by filling out a registration 
form. The registration application has to be in the approved form. The 
charity  is  then  called  ‘the  applicant’. 

30-10 

 

4.22. The ACNC can ask an applicant to provide further specific information or 
documents to help decide whether an applicant is entitled to registration. 

30-15 (1) 

 

4.23. The ACNC Commissioner has to register a charity if: 

 it has applied on the approved form; and 

 the charity has provided any additional information requested by the 
ACNC; and 

 the entity is entitled to registration under section 25 (see above at para. 
4.3) 

30-20 

 

 

 
 

4.24. The date of registration is the date specified by the ACNC Commissioner, 
which will usually be the date of the registration decision.  

30-30 

4.25. The ACNC Commissioner must give written notice of the registration decision. 
There must be a written notice of decision whether the decision is to register 
or not to register.  

30-25(1) 

4.26. If the ACNC has not asked for any more information or documentation and 
has not made a decision about an application for registration, a charity can 
ask that its application be treated as having been refused (after a set time 
limit has passed). This gives the charity a firm decision about its application, 
and then the right to ask for this decision to be reviewed.  

30-15(2) 

4.27. A notice by the applicant to the ACNC to treat an application as refused has 
to be made on the approved form. The applicant can only ask for a refusal 
after sixty full days have passed since it applied.  

30-15(3) 

 

4.28. This time limit changes if the ACNC has requested further information from 
the charity. If it has already been more than 60 days since the application for 
registration was made, then the applicant must wait 28 full days from when it 
provided the information to the ACNC before it can ask the ACNC to treat its 
application as refused. The charity must give notice on the approved form. 

30-15 (3) 

4.29. If the ACNC does not follow these time limits when making registration 
decisions, then these sections of the ACNC Act allow a charity to ask for its 
application to be treated as refused so that it can start the process of seeking 
a review.  
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5. Automatic registration of existing charities 

Summary 
 

4.1. Charities can voluntarily register with the ACNC. Registration of new charities 
is discussed in Chapter 4 of this guide – Registering a new charity. This part 
of the guide discusses automatic registration of charities. 

 

4.2. On 3 December 2012 approximately 56 553 charities were automatically 
registered with the ACNC under the ACNC (C&T) Act.  

ACNC (C&T) 
Act, Schedule 
1, Part 2 

4.3. The charities were automatically registered with the ACNC because they were 
endorsed for charity tax concessions by the ATO.  

 

4.4. Religious organisations are treated slightly differently by the ACNC (C&T) Act. 
The impact of the ACNC (C&T) Act on religious charities is discussed below 
starting at para. 4.12 . 

 

Automatic registration - charities 
 

4.5. Charities [not including public benevolent institutions (PBIs) and health 
promotion charities (HPCs)] that were automatically registered as charities 
with the ACNC are those that were endorsed on 2 December 2012 under the 
Income Tax Assessment Act 1997 (Cth)(ITAA 1997), as income tax exempt 
because they were: 

 a charitable institution1 

 a charitable fund established by a will2 

 a charitable trust3, or 

 a charitable fund established by will or trust -which is not covered by 
items 1.5 or 1.5A if the table in ITAA s50-54 

ACNC (C&T) 
Act, Schedule 
1, s 2(1) &(2) 

4.6. PBIs and HPCs are covered under a separate section of the ACNC (C&T) Act 
and will be discussed further below. 

 

4.7. Some charities will be registered with the ACNC as a subtype of charity. 
based on the information the ATO passed on to us on 3 December 2012, 
however this information will not be visible on the ACNC Register until it is 
updated in July 2013. The ACNC will provide further guidance about subtype 

 

 

                                                      

1 item 1.1 of table in the Income Tax Assessment Act 1997 (Cth)(ITAA) s50-5  
2 item 1.5 of table in ITAA s50-5 
3 item 1.5A of table in ITAA s50-5 
4 item 1.5B of table in ITAA s50-5 
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registration as soon as possible. 

Automatic registration – health promotion charities 
 

4.8. Health promotion charities (HPCs) were automatically registered with the 
ACNC if on 2 December 2012, if they were: 

 endorsed by the ATO as an HPC for fringe benefits tax5, or 

 endorsed by the ATO as a deductible gift recipient (DGR) as a health 
promotion charity, or for the operation of a DGR fund, authority or 
institution.6  

 

ACNC (C&T) 
Act, Schedule 
1, s3 

 

4.9. These health promotion charities were automatically registered with a subtype 
‘institution whose principal activity is to promote the prevention or the control 
of diseases in human beings’.7 However this information will not be visible on 
the ACNC Register until it is updated. 

ACNC (C&T) 
Act, Schedule 
1, s3 

 

Automatic registration – public benevolent institutions 
 

4.10. Public benevolent institutions (PBIs) were automatically registered with the 
ACNC if on 2 December 2012, they were: 

 endorsed as a PBI for fringe benefits tax,8 or 

 endorsed as a DGR as a PBI, or for the operation of a DGR fund, 
authority or institution. 9 

ACNC (C&T) 
Act, Schedule 
1, s4 

 

4.11. PBIs endorsed as discussed in para. 5.10 above, were automatically 
registered with the ACNC with the subtype ‘public benevolent institution’.10 
However this information may not be visible on the ACNC Register until it is 
updated. 

ACNC (C&T) 
Act, Schedule 
1, s4 

 

Transitional arrangements for religious charities 
 

4.12. There are two transitional provisions which may apply to religious charities. 
One affects religious charities which are endorsed by the ATO for income tax 
exemption. These charities can notify the ACNC that they are for the 
advancement of religion. The second affects self-assessing religious 
institutions, which can opt in for registration with the ACNC. Both of these are 
discussed further below.  

 

                                                      
5 Under section 123D of the Fringe Benefits Tax Assessment Act 1986. 
6 Item 1.1.6 of the table in subsection 30-20(1)  of  the  ITAA  allows  a  “charitable  institution  whose principal activity is to 
promote  the  prevention  or  the  control  of  disease  in  human  beings”  to  be  endorsed  as  a  DGR.   
7 This is item 5, column 2 in the table in s25-5(5)  
8 Under s 123C of the Fringe Benefits Tax Assessment Act 1986. 
9 Item 4.1.1 of the table in subsection 30-45(1)  of  the  ITAA  allows  a  “public  benevolent  institution”  to  be  endorsed  as  a  
DGR.  
10 This is item 6, column 2 in the table in s25-5 (5)  
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Notifying the ACNC of the  ‘advancement  of  religion’  subtype   

4.13. A religious charity automatically registered with the ACNC on 3 December 
2012 can notify the ACNC that it is a charity with the subtype for the 
advancement of religion.11 This can be done using the approved form (AA. 
Transitional arrangements form) by 3 December 2013. When a charity 
advises the ACNC using this form that they are a charity for the advancement 
of religion they are treated as being registered as this charity subtype from 3 
December 2012. 

ACNC (C&T) 
Act, Schedule 
1, s1(3) – (5) 

4.14. Information about charity subtypes will not be available on the ACNC 
Register until the Register is updated, most likely in mid-2003. 

 

4.15. One reason a charity will need to tell the ACNC that it is a charity for the 
advancement of religion is because it is one of the requirements before it can 
be treated as a basic religious charity. We will give charities an opportunity 
to let us know that they claim basic religious charity status at a later stage. 

 

Opting in for registration – self assessing religious institutions   

4.16. Some religious institutions which have been self-assessing for tax 
concessions were not endorsed as charities with the ATO on 2 December 
2012. These institutions can choose to ‘opt in’ for registration with the ACNC 
even though they were not previously charities.  

ACNC (C & T) 
Act – Sch1, 
Part 2, s 6  
 

4.17. Most religious institutions endorsed with the ATO for income tax concessions 
were also endorsed as charitable institutions. These religious charities are 
covered under Schedule 1, Part 2, it. 2 of the ACNC (C&T) Act and were 
automatically registered with the ACNC as charities as discussed at para. 4.5. 

 

4.18. There are some religious institutions which were not endorsed for income tax 
exemption as a charity on 2 December 2012. These are religious institutions 
which were self-assessing their entitlement to income tax exemptions and 
were not automatically registered with the ACNC. 12 

 

4.19. The ITAA 1997 has now been amended and these religious institutions will no 
longer be entitled to income tax exemption under that Act.13 Religious 
institutions in this situation can choose to opt in for registration with the ACNC 
by filling in the ACNC form (known as AA. Transitional arrangements form)  
before 3 December 2013.  

ACNC (C & T) 
Act – Sch1, 
Part 2, s 6 (1) 
& (3) 
 

4.20. A religious institution14 that has filled in and submitted this form by 3 
December 2013 will be treated as if it was registered with the ACNC on 3 
December 2012. It will be treated as a charity with the subtype ‘for the 
advancement of religion’. This will allow this religious institution to maintain its 
access to tax concessions. 

ACNC (C & T) 
Act – Sch1, 
Part 2, s 6 (2) 

 

                                                      
11 This is item 3, column 2 in the table in s25-5 (5) 
12 This is because these religious institutions were covered by item 1.2 of the table in section 50-5 of the ITAA 1997, 
and these institutions were not automatically registered under the ACNC (C&T) Act.  
13 S50-5 ITAA 
14 Which was previously self assessing their entitlement to income tax exemption under item 1.2 of the table in section 
50-5 of the ITAA 1997. 
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Automatic registration – opting out (and getting off the 
register) 

 

4.21. A charity, public benevolent institution or health promotion charity which 
becomes automatically registered with the ACNC on 3 December 2012 can 
‘opt out’ of registration (choose not to be registered) with the ACNC. This 
option is only available until 2 June 2013. A charity can opt out in this way by 
filling in the AA. Transitional arrangements form.  

ACNC (C & T) 
Act – Sch1, 
Part 2, s 5 
 

4.22. If a charity decides to opt out of registration by filling in this form then they will 
be treated as never having been registered with the ACNC. The ATO will also 
revoke the charity’s endorsements to access tax concessions from 
2 December 2012. This occurs whenever the charity applies to opt out before 
3 December 2013.  

ACNC (C & T) 
Act – Sch1, 
Part 2, s 5 (2) 
& (3) 
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6. The ACNC Register 

Overview 
 

6.1. Under the ACNC Act, the ACNC must maintain a register which contains 
required information about each registered charity and each previously 
registered charity. This is known as the ACNC Register. 

Part 2-2 
40-5 

6.2. There was previously no single source of standardised information about 
charities which the Australian public could access. The creation of the ACNC 
Register aims to provide information about charities to the public to increase 
transparency, enable charities to demonstrate accountability and compliance 
with governance standards, and make information available to the public to 
promote public confidence in the sector.  

See 
Explanatory 
Memorandum 
to ACNC Act 
para. 4.7 and 
4.8 

6.3. The ACNC Register must be published on the internet. 40-5 (4) 

6.4. The ACNC Commissioner can withhold certain information from being 
published on the register if it is in the public interest.  

40-10 

What must be published on the ACNC Register?  
 

6.5. The ACNC Commissioner must publish and maintain the ACNC Register. 40-5 

Information about registered charities 
 

6.6. For a registered charity all of the following information must be included on 
the register: 

 

Information about the charity  
 the  charity’s  name 

 the  charity’s  contact  details  – including its address for service 

 the  charity’s  ABN 

 the type of entity it has been registered as. At first there will only be one 
type of entity – a charity – so all organisations on the register will be listed 
as a charity 

 the subtype or subtypes of entity which the charity is registered as or 
has been registered as in the past  

 the date that registration with the ACNC as a type of entity and any 
relevant subtype of entity started 

 the  entity’s governing rules 

40-5(1)(a) 

Information about the  charity’s responsible persons  

6.7. For each registered charity the name of the responsible persons and the 
position they hold within the charity must be published on the ACNC Register. 

40-5(1)(c) 
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Information about statements and financial information given by the charity  

6.8. A  charity’s Annual Information Statement, and if required Annual Financial 
Reports, and audit or review reports are included on the ACNC Register.  

40-5(1)(d) 
40-5(1)(e) 

Information about use of enforcement powers against a registered charity  

6.9. The following information about enforcement powers used against a 
registered charity can be published on the Register: 

 warnings issued to the registered charity 

 directions issued to the registered charity 

 each undertaking given by a registered charity 

 each injunction or interim injunction made against a registered charity 

 each suspension or removal of a responsible person under Division 100 
of the ACNC Act.  

40-5(1)(f) 

6.10. The information about enforcement powers listed above in para. 6.9 should 
also include on the register a summary of how the matter arose, details of the 
response by the registered charity and how the matter was resolved.  

40-5(1)(f) 

Any other information 
 

6.11. There is also a provision in the ACNC Act for any other information the ACNC 
Commissioner is allowed to collect under the ACNC Act to be published on 
the register, as long as it is specified in the regulations.  

40-5(1)(g) 

Information about previously registered charities 
 

6.12. For a charity which was previously registered with the ACNC but is no longer 
registered all of the following information will appear on the register: 

 the  charity’s  name 

 the  charity’s  ABN 

 the type of entity it has been registered as. At first there will only be one 
type of entity – a charity – so all organisations on the register will be listed 
as a charity 

 the subtype or subtypes of entity which the charity is registered as or 
has been registered as in the past  

 the date that registration with the ACNC as a type of entity and any 
relevant sub type of entity started 

 the  entity’s  governing rules 

40-5(1)(b) 

6.13. The ACNC have until March 2014 to include all of the information required 
under the ACNC Act on the Register, but we are aiming to have this 
information available on the Register by mid-2013. 

ACNC (C & T) 
Act – Sch1, 
Part 3, s 7 
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When can information be withheld or removed from the 
ACNC Register? 

 

6.14. The ACNC Act lists the circumstances in which the ACNC Commissioner may 
withhold or remove information from the ACNC Register. These 
circumstances are: 

 if the information is commercially sensitive and has the potential to cause 
damage or harm to the registered charity or former registered charity  

 if the information is inaccurate or likely to cause confusion or mislead the 
public 

 if the information is likely to offend a reasonable individual 

 if the information could endanger the public safety, and 

 any other circumstances specified by the regulations.  

40-10(2) 

6.15. There is also a further section that covers withholding information about a 
warning issued to a registered charity from the register. Details of a warning 
can be withheld from the register if all of the following apply: 

 the information has the potential to cause harm to a charity or individual 

 the conduct which led to the warning being issued was not in bad faith, 
and 

 the conduct which led to the warning has been dealt with so that not 
including the information on the Register does not conflict with the objects 
of the ACNC Act. 

40-10(2)(da) 

6.16. However, even if the circumstances listed in 6.14 and 6.15 above exist, the 
ACNC Commissioner can still decide to include the information on the 
register.  

40-10(3) 

6.17. The ACNC Commissioner can include information on the Register if satisfied 
that the public interest in the register including the information outweighs the 
interest in removing or withholding the information mentioned in 6.14 and 
6.15 above. 

40-10(3) 

6.18. The ACNC’s  Withholding or Removing Information from the ACNC Register 
policy provides more information about how the ACNC Commissioner will 
apply this provision in practice when charities apply to have their information 
withheld information from the Register.  
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7. Information about charities and responsible persons 

Information sharing and the secrecy framework in the ACNC Act 
 

7.1. The ACNC Act sets out a secrecy framework to protect confidential and 
personal information collected by the ACNC. 

7.2. The objects of the secrecy framework set out in the ACNC Act make it clear 
that the framework is designed to: 

 protect confidential and personal information by imposing strict obligations 
on ACNC officers and others who get access to information (with the aim 
of encouraging people to provide correct information to the ACNC 
Commissioner), and  

 allow the disclosure of certain information collected by the ACNC about 
charities to other government departments, for example, to support the 
‘report  once  use  often’  function  of  the  ACNC Register.  

7.3. The Explanatory Memorandum to the ACNC Act explains that the aim of the 
secrecy provisions is to strike a balance two competing policy considerations:  

…The  secrecy  framework  is  intended  to  balance  the  need  to  protect  personal  and  
confidential information that entities provide to the ACNC with the need to enable 
disclosure of that information where it is necessary to disclose that information in 
accordance with the objects of the ACNC Act. 

Engagement with and the trust of the not-for-profit (NFP) sector could be at risk if 
responsible entities and registered entities do not have confidence that their 
information is being handled appropriately, which would, in turn obstruct the ACNC 
in undertaking its powers and functions under the ACNC Act. 

However, as the NFP sector receives substantial assistance through taxpayer 
funded concessions and public donations, the information provided to the ACNC 
needs to be disclosed to the public in certain circumstances in order to promote 
transparency and accountability of the sector and ensure public confidence that 
taxpayer resources and public donations are being used appropriately. 15 

7.4. In addition to the secrecy framework in the ACNC Act, there are other laws 
and policies that affect  the  ACNC’s  handling  of  information.16  

 

 

Part 7-1 
 
 
 
150-5 
 

                                                      
15 See the Explanatory Memorandum to the Australian Charities and Not-for-profits Commission Act 2012 (Cth) and 
related legislation, para 11.2.  
16 Such as the Privacy Act 1988 (Cth) and the Freedom of Information Act 1982 (Cth).  
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Summary of secrecy provisions  
 

7.5. The ACNC information-handling and secrecy framework is set out in Part 7-1 
of the ACNC Act. 

Part 7-1 

7.6. In summary, this Part makes it an offence for anyone who has access to 
protected ACNC information to use or disclose it. The ACNC Act then sets 
out a series of exceptions to this rule, which make the use or disclosure of 
protected ACNC information lawful only in certain circumstances.  

Subdivision 
150A 
 

7.7. In general, there are two categories of exceptions :  

1. disclosure of protected ACNC information to the person or organisation 
to which the information relates (or to their authorised agents) 

2. use or disclosure in accordance with one of the five specific authorised 
disclosure exceptions set out in Subdivision 150C of the ACNC Act.  

Subdivision 
150B 
 
Subdivision 
150C 

7.8. If protected ACNC information is used or disclosed and this is authorised (for 
example, under one of the exceptions above) then specific  ‘on-disclosure’  
secrecy provisions apply. These obligations extend the secrecy framework to 
control how people who lawfully receive protected ACNC information can use 
it (including disclosing to others). These obligations are explained further 
below, from para. 7.29 onwards  

Subdivision 
150D 
 

7.9. Any use or disclosure of protected ACNC information that is not authorised, 
or breaches the  ‘on-disclosure’  provisions is an offence under the ACNC Act.  

150-25 and 
150-55  
 

Who must comply with the secrecy framework? 
 

7.10. The ACNC Act sets out the duties of ACNC officers (and others) to keep 
protected ACNC information confidential.  

Division 150 

7.11. In addition to ACNC officers, the ACNC Act also requires others to comply 
with the secrecy framework in the same way that ACNC officers are required 
to. These include: 

 the ACNC Commissioner  

 the Advisory Board members (secrecy provisions) 

 all service providers to the ACNC and their employees or other individuals 
performing services to them (such as contractors or sub-contractors) 

 any person working for the Commonwealth government or a 
Commonwealth authority (such as a person on secondment from another 
government department who is working at the ACNC).  

 

150-10 
 

7.12. There are also provisions that apply to any person or organisation that 
receives  ‘protected  ACNC  information’.   

Subdivision 
150-D 

What is protected ACNC information? 
 

7.13. Protected ACNC information is information provided under, or obtained for, 
the purposes of the work the ACNC does under the ACNC Act that: 

 relates to the affairs of an individual or organisation of any kind (eg. a 

150-15 
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responsible person, a registered charity, an organisation applying to be a 
charity, a bank etc), and  

 identifies, or could reasonably be used to identify, the individual or 
organisation.  

7.14. The definition of protected ACNC information is wide. It refers to information 
obtained under the ACNC Act. The ACNC Act uses the term  ‘entity’  which  is  
includes any individual, body corporate, unincorporated group or trust. So the 
concept of protected ACNC information is not limited to information about 
registered entities (eg. charities) or responsible entities (eg. members of the 
governing body) but also includes information about organisations applying to 
be charities, banks, auditors, people employed by charities and members of 
the public who may complain about the operations of a charity, amongst 
many other people or organisations.  

205-5 

7.15. The secrecy provisions relate to information that is protected ACNC 
information only.  

 

7.16. It is noted that protected ACNC information may also include personal 
information as defined in the Privacy Act 1988 (Cth).  

 

When can protected ACNC information be used or disclosed? 
 

7.17. The ACNC Act sets out two types or categories of circumstances where it is 
lawful use or disclose protected ACNC information: 

 protected ACNC information can be disclosed to an individual or 
organisation to whom the information relates (or their agent) 

 protected ACNC information can be used or disclosed by the ACNC in 
accordance  with  one  of  the  five  ‘authorised  disclosure  exceptions’  set  out  
in Subdivision 150C of the ACNC Act.  

7.18. There are also use or disclosure provisions for on-disclosure.  

7.19. The use or disclosure of protected ACNC information outside these 
provisions is prohibited. 

 
 
 
 
150-25(2) 
 
 
Subdivision 
150C 
 

Disclosure category 1 – to the subject of the information 
 

7.20. An ACNC officer (or other person who has access to protected ACNC 
information) is allowed to disclose the information to 

 where the information is about an the individual or organisation, that 
individual or organisation (or their agent) 

 where the information relates to a registered charity, to any of the 
responsible persons of that charity (or their agent). 

150-25(2) 
 
150-25(2)(a) 
 
150-25(b) 
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7.21. The following examples explain how these sections will work for information 
that the ACNC might commonly disclose: 

 where the ACNC hold information about the responsible person or a 
registered charity (such as their name, address, contact details and date 
of birth), the ACNC can give that information to the responsible person it 
is about (or their appointed agent) 

 if charity registered with the ACNC applies to have information withheld 
from the ACNC Register under section 40-10, then the ACNC can give 
information about the fact that that application has been made and the 
status of the application to the responsible persons of that registered 
charity (or their appointed agent)  

 if an organisation applies to the ACNC to be registered as a charity, the 
ACNC can provide information on the status of that application to the 
organisation that is applying to be a charity (usually the contact person 
listed in the application or their appointed agent). 

 

Disclosure category 2 – authorised disclosure exceptions 
 

7.22. As well as category 1 disclosure (as above) the ACNC Act sets out 5 
authorised disclosure exceptions.  

Subdivision 
150C:  
 

7.23. Exception 1: An ACNC officer can use or disclose protected ACNC 
information to perform duties under the ACNC Act. A simple example is the 
use of information provided by an organisation applying to be a registered 
charity to assess whether they meet the criteria for entitlement to registration.  

150-30 
 

7.24. Exception 2: Division 40 of the ACNC Act requires the ACNC to include 
protected ACNC information on the ACNC Register. Information disclosed 
for this purpose is authorised. If the information to be included on the Register 
is personal information (that is information that identifies or can be used to 
identify an individual), the disclosure must be necessary to achieve the 
objects of the ACNC Act.  

150-35 
 

7.25. Exception 3: Protected ACNC information can be disclosed to an Australian 
government agency in specific circumstances. In addition to ensuring that 
the disclosure is to an Australian Government agency (which is defined to 
include state and territory agencies) the ACNC officer must be satisfied that: 

 the protected ACNC information will enable or assist that agency to 
perform its functions or exercise its powers 

 the disclosure is for that purpose, and 

 the  disclosure  is  ‘reasonably  necessary’  to  promote  the  objects of the 
ACNC Act.  

All four parts of the test in 150-40 must be met for the disclosure to be 
authorised. This four-part test applies whether the ACNC officer wants to 
pro-actively disclose protected ACNC information to an Australian 
government agency or whether the ACNC is contacted and requested to 
disclose protected ACNC information by another Australian Government 
agency. 

150-40 
 
300-5 
(definition of 
Australian 
government 
agency) 
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7.26. Exception 4: Protected ACNC information can be used or disclosed with the 

consent of the individual or organisation to which the information relates. 
However the disclosure can only be for the purpose consented to. 

150-45 
 

7.27. Exception 5: Information can be used or disclosed if it is already legally 
available to the public (for example, the information is published by the charity 
itself on its website). However, the disclosure must still be for the purposes of 
the ACNC Act. 

150-50 
 

7.28. A use or disclosure that does not fit into one of these five exceptions (or 
within the exceptions in Category 1) – is prohibited and is an offence.  

 

On-disclosure provisions  
 

7.29. As noted above, protected ACNC information may be disclosed under 
specific exceptions to third-party recipients such as an Australian 
Government agency.  However  the  ACNC  Act  has  ‘on-disclosure’  secrecy 
provisions, which continue to protect the confidentiality of protected ACNC 
information controlling the way that third party recipients are allowed to use it. 

Subdivision 
150D 
 

7.30. The  ‘on-disclosure’  provisions  generally  state  that  where  a  person  outside the 
ACNC (a third party) receives protected ACNC information (eg. a person in 
another government agency receives protected ACNC information from an 
ACNC officer under the exception set out in s 150-40 of the ACNC Act) the 
third party cannot use or disclose the information, except where the use or 
disclosure is authorised by the on-disclosure provisions in the ACNC Act.  

150-55 
 

7.31. In general, a third-party who receives protected ACNC information can only 
use or disclose that information in the following ways:  

150-55(2) 
 
 

 they can disclose the protected ACNC information to the person or 
organisation to whom the information relates (or their agent) 

 they can use and disclose the protected ACNC information for the purpose 
for which the information was provided to them, or 

 they can use the protected ACNC information if the information has been 
lawfully made available to the pubic.  

150-60 
 
150-65 
 
150-55 

7.32. Any breach of the on-disclosure provisions is an offence under the ACNC Act. 
150-55 

Offence provisions 
 

7.33. If ACNC officers (and others who are covered by the secrecy framework – 
see above at para. 7.11) breach the secrecy framework by using or disclosing 
protected ACNC information other than as authorised by the ACNC Act, they 
commit an offence. 

150-25(1) 
150-55(1) 
 

7.34. The offence provisions apply even if the ACNC officer is no longer an ACNC 
officer (for example, they have left the employment of or are no longer 
engaged by the ACNC). 

150-25(1)(a) 
 

7.35. The penalty for the offence is imprisonment for two years or a maximum of  
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120 penalty units or both. 

When can ACNC officers be required to disclose protected ACNC 
information? 

 

7.36. ACNC officers may be asked by courts or tribunals (or another authority such 
as a Royal Commissioner) to disclose protected ACNC information. However, 
a court or tribunal cannot force an officer to produce this information unless it 
is necessary to give effect to the ACNC Act.  

150-20 
 

7.37. Also, some other agencies can force the ACNC to disclose information 
because of their legislation. For example, bodies like the Australian Crime 
Commission, the Australian Commission for Law Enforcement Integrity and 
the Commonwealth Ombudsman can force a person to answer a question 
even if the person has a secrecy obligation (such as the one in the ACNC 
Act).  
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8. Legal obligations of a registered charity  

Governance standards  
 

8.1. The governance standards are a set of requirements that registered charities 
need to meet. The Government has stated that the aim of the governance 
standards is to ensure a minimum level of accountability across the sector.  

Ch. 3; Pt. 3.1; 
Div. 45 

 

8.2. The ACNC Act states that the aim of the governance standards is to give the 
public confidence that registered charities: 

 pursue their purposes 

 manage their affairs openly, accountably and transparently 

 use their resources effectively and efficiently, and  

 minimise the risk of mismanagement.  

45-5 

 

Current status of the governance standards 
 

8.3. The governance standards will be set out in regulations.  45-10(1) 
 

8.4. At the time of writing this guide, the governance standards are not yet 
available. 

 

8.5. The Government has announced its intention that the governance standards 
will be made and in force by 1 July 2013, with possible transitional periods 
applying. 

 

8.6. The ACNC Act contains a series of provisions about how the regulations must 
be made, including provisions specifying consultation on draft governance 
standards.  

45-15 

45-20 

8.7. Until the governance standards are in force, where the governance standards 
are referred to in the ACNC Act [such as being a criteria for registration under 
section 25-5(3)(b)] the references have no effect. 

 

Broad content of governance standards 
 

8.8. Part 3-1, Division 45 of the ACNC Act sets out information about the general 
content of the governance standards and how they must be made.  

 

8.9. The governance standards may require a registered charity (or organisation 
applying to be a registered charity) to: 

 have governing rules provide for a specified matter 

 achieve specified outcomes (but not control how the organisation is to 
achieve those outcomes), and 

 establish and maintain certain processes.  

45-10(2) 

45-10(2A) 
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8.10. The governance standards must not prohibit political advocacy that furthers 
or is in aid of the purpose of the charity or applicant charity, where that 
advocacy is lawful. 

45-10(6) 

 

Who do the governance standards apply to 
 

8.11. The governance standards apply to all charities except basic religious 
charities.  

8.12. The regulations may vary the way that the governance standards (or a 
particular standard) apply to a particular category of registered charity.  

45-10(5) 

45-10(3) and 
(4) 

 

Compliance with governance standards 
Please note that the governance standards are not yet in force. This 
section indicates how the governance standards are likely to work in with 
other Parts or sections in the ACNC Act, when they come into force.  

 

Compliance as a condition for registration as a charity 

8.13. Before an organisation can register as a charity under the ACNC Act (except 
for basic religious charities), it must show that it meets the governance 
standards set out in regulation. (See Chapter 4 of this guide – Registering a 
new charity). The regulations may include transitional provisions that allow 
charities time to comply with some or all of the governance standards.  

 

 

25-5(3)(b) 

45-10(5) 

 

Compliance as a condition for ongoing entitlement to registration as a charity 

8.14. To maintain its status as a registered charity, a charity must continue to 
comply with the governance standards. This is an ongoing obligation.  

 

35-10(1)(a) 

 

8.15. A registered charity has a duty to notify the ACNC if there is significant non-
compliance with the governance standards. The legislation defines what 
‘significant  non-compliance’  is:  see para. 8.101 below for more about the duty 
to notify.  

65-5(2)(a)(ii) 

 

8.16. Many  of  the  ACNC’s  enforcement  powers  can  only  be  used  where  a  certain 
threshold  is  met.  A    ‘threshold  test’  for  the  exercise  of  many  powers  
throughout the ACNC Act is whether the charity has not complied or is likely 
not to comply with the governance standards. This includes the power to 
issue warnings or directions and the power to suspend or remove the 
member of a governing body of a registered charity (see Chapter 10 of this 
guide – the  ACNC’s  enforcement  powers). 

Chapter 4 

80-5(1)(b) 

85-5(1)(b) 

100-5(1)(b) 

 

Non-compliance with governance standard can be grounds for revocation 

8.17. The ACNC Commissioner may revoke the registration of a charity if the 
ACNC Commissioner reasonably believes that the registered charity has not 
complied with or is likely not to comply with the governance standards (see 
para. 10.49 – Revoking registration of a charity). The regulations may have 
transitional provisions that allow charities time to comply with the governance 
standards.  

 

35-10(1)(c)(ii) 
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External conduct standards  
 

8.18. The external conduct standards are a set of requirements about that 
registered charities must meet if they send funds outside Australia or engage 
in activities outside Australia. 

Ch. 3; Pt. 3.1; 
Div. 50 
 

8.19. The ACNC Act states that the aim of the external conduct standards is to give 
the public confidence that funds sent outside Australia by registered charities 
are reaching legitimate beneficiaries and being used for legitimate purposes; 
and that both funds sent and activities engaged in outside Australia are not 
contributing to terrorist or other criminal activities.  

50-5 
 

Current status of the external conduct standards 
 

8.20. The external conduct standards will be set out in regulations.  

8.21. As at December 2012, the external conduct standards have not been 
finalised.  

8.22. The Government has announced its intention that the external conduct 
standards will be made and in force by 1 July 2013, with possible transitional 
periods applying. 

8.23. The ACNC Act contains a series of provisions about how the regulations must 
be made, including the consultation required for draft external conduct 
standards. 

8.24. Until the external conduct standards are in force, where the external conduct 
standards are referred to in the ACNC Act [such as being a criteria for 
registration under section 25-5(3)(b)] those references have no effect. 

50-10(1)  

 

 

 

 

 

50-15 

50-20 

 
 

Broad content of external conduct standards 
 

8.25. Part 3-1 Division 50 of the ACNC Act sets out information about the general 
content of the external conduct standards and how they must be made.  

50-10(1) 

 

8.26. The ACNC Act sets out that the external conduct standards may require a 
registered charity (or organisation applying to be a registered charity) to: 

 have governing rules provide for a specified matter 

 achieve specified outcomes (but not control how the organisation is to 
achieve those outcomes) 

 establish and maintain certain processes. 

50-10(2) 

50-10(2A) 

 

Who do the external conduct standards apply to? 
 

8.27. The regulations apply to all registered charities that send funds outside 
Australia or engage in activities outside Australia.  

50-5(2)(b) 

 

8.28. Unlike the governance standards, there is no exemption from the external 
conduct standards for basic religious charities (see para. 8.11) and there 
is currently no provision to vary the way external conduct standards will apply 
to different categories of registered charities.  

cf 40-10(3)-(5) 
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Compliance with external conduct standards 
Please note that the external standards are not yet available. This section 
indicates how the external conduct standards are likely to work in with 
other Parts or sections in the ACNC Act when they come into force. 

 

Compliance as a condition for registration as a charity 

8.29. Before an organisation can register as a charity under the ACNC Act (except 
for basic religious charities), it must show that it meets the external conduct 
standards set out in regulation. (See Chapter 4 of this guide – Registering a 
new charity). 

 

25-5(3)(b) 

 

Compliance as a condition for ongoing entitlement to registration as a charity 

8.30. To maintain its status as a registered charity, a charity must continue to 
comply with the external conduct standards. This is an ongoing requirement.  

 

35-10(1)(a) 

 

8.31. A registered charity has a duty to notify the ACNC if there is significant non-
compliance with the external conduct standards. The legislation defines what 
‘significant  non-compliance’ is: see para. 8.101 below for more about the duty 
to notify.  

65-5(2)(a)(ii) 

 

8.32. Non-compliance (or likely non-compliance) with an external conduct standard 
is  a  ‘threshold  test’  for  the  exercise  of  many powers throughout the ACNC 
Act. This includes the power to issue warnings or directions and the power to 
suspend or remove the member of a governing body of a registered charity, 
amongst others (see Chapter 10 of this guide – the  ACNC’s  enforcement 
powers). 

Chapter 4 

80-5(1)(b) 

85-5(1)(b) 

100-5(1)(b) 

 

Non-compliance with external conduct standard can be ground for revocation 

8.33. The ACNC may revoke a  charity’s registration if the ACNC Commissioner 
reasonably believes that the registered charity has not complied with or is 
likely not to comply with the external conduct standards (see para. 10.49 of 
this guide on revocation of registration of a charity).  

 

 

35-10(1)(c)(ii) 

 

Record-keeping  
 

Summary 
 

8.34. Under the ACNC Act, registered charities must keep certain records. There 
are penalties if registered charities do not keep these.. 

Part 3-2 

 

8.35. There are two types of records that a registered charity must keep: 

1. financial records, and 

2. records that explain the operations of the charity. 

Regulations about records will be developed and the ACNC will provide 
guidance on these in the future. 

 

55-5(1) 

55-5(2) 

 

8.36. For both kinds of records, a charity must keep sufficient records so that a 
recognised assessment activity can be done. This means the records kept 

55-5(1)  
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must allow  the  ATO  to  assess  the  charity’s  compliance  with  any  taxation  law  
and allow the ACNC to assess: 

 the  charity’s  entitlement  to  registration, or 

 the  charity’s  compliance  with  the ACNC Act and the regulations 

 

Financial records 
 

8.37. A registered charity has to keep financial records that: 

 correctly  record  and  explain  the  charity’s  transactions,  financial  position  
and performance, and 

 allow true and fair financial statements to be prepared and audited. 

8.38. Not all charities need to have audited accounts, but they must keep their 
records in a way that would allow an audit to occur. For more information 
about which charities have to have their accounts reviewed or audited, see 
Reporting below at para. 8.48.  

8.39. The ACNC Act does not specify or list the kind of financial records that would 
meet this requirement.  

55-5(1)  

 

Records that explain the operation of a registered charity 
 

8.40. A registered charity must keep records that correctly record and explain its 
operations.  

8.41. Depending  on  the  size  of  the  charity,  this  may  include  the  charity’s  governing 
rules, policies and procedures for operating (if any), annual reports (if 
produced), minutes of governing body meetings and other similar documents.  

8.42. The ACNC Act does not specify or list the type of operational records that 
would meet this requirement.  

 

Form of records  
 

8.43. For both types of records, the records must be written and be in English or 
readily accessible and easy to translate into English. 

55-5(1), (2) 
and (3) 

Retention of records – seven years 
 

8.44. A registered charity has to keep records for seven years. However , under the 
ACNC Act the ACNC Commissioner has the power to exempt a registered 
charity from this requirement.  

55-5(4), (4A) 

 

Not keeping records is an offence 
 

8.45. If a registered charity does not keep records in accordance with the record-
keeping requirements in the ACNC Act, the registered charity commits an 
offence.  

8.46. This is a strict liability offence, which means that even an accidental breach is 
an offence.  

8.47. The penalty for the offence is 20 penalty units.  

55-5(5) 

55-5(6) 
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Reporting 
 

Summary 
 

8.48. Registered charities must provide two types of reports to the ACNC: 

 annual information statements, and 

 annual financial reports. 

8.49. The ACNC Commissioner also has the power to request additional reporting 
from a registered charity in certain situations – see para. 8.93.    

Part 3-2  

Div. 60 

 

Annual information statement (AIS) 
 

8.50. The annual information statement (AIS) is a report that registered charities 
must provide to the ACNC. The Commonwealth Government has stated that 
the AIS is designed to ensure that charities are operating transparently and 
are accountable to the public.  

Part 3-2  

Div. 60 

 

Which charities must submit an AIS 

8.51. All registered charities must submit an annual information statement to the 
ACNC.  

8.52. Two or more registered charities may apply to the ACNC Commissioner to 
permit them to provide collective or joint reports. For more information about 
joint reporting see below, at para 8.96.  

 
 
60-5(1) 
 
 
60-95(1) 

What information can the ACNC ask for in the AIS  

8.53. All financial information collected by the ACNC through an AIS must allow a 
recognised assessment activity to be done. In other words, the information 
asked for must allow  the  ATO  to  assess  the  charity’s  compliance  with  any  
taxation law and allow the ACNC to assess: 

 the charity’s  entitlement  to  registration, or 

 the  charity’s  compliance  with  the ACNC Act and the regulations. 

60-5(3) 

8.54. The AIS can contain both narrative (information about the operations of the 
registered  charity,  ‘operational’) and financial information, as long as the 
information relates to a recognised assessment activity.  

8.55. The ACNC Taskforce stated in its Implementation Report that in the first year 
of operation the ACNC would only be asking for narrative information. The 
ACNC will require financial information in following years, after there has 
been consultation with the sector.  

60-5(3) 

How the AIS must be submitted 

8.56. The AIS must be submitted in a form approved by the ACNC Commissioner 
(an approved form). The ACNC Commissioner may approve different forms 
for the AIS for different types of charities.  

 
 
60-5(1) 
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Timeframes for submission 

8.57. The ACNC Act states that a registered charity must provide the AIS to the 
ACNC no later than 31 December in the following financial year. A registered 
charity must therefore submit its annual information statement within six 
months of the end of its financial year. If the financial year is 1 July 2013 to 30 
June 2014, for example, then it must be submitted on or before 31 December 
2014. However, the ACNC Commissioner also has the power to approve a 
substituted accounting period for a charity. If this occurs, the timeframe for a 
charity to provide its AIS will be adjusted. For example, if its reporting year 
ends on 31 December, then its AIS will be due by 30 June.  

 
 
60-5(2) 
 
 
 
60-85 
 
 
 
 
 
 

8.58. The ACNC (C&T) Act sets out transitional issues about substituted 
accounting periods. 

ACNC (C&T) 
Act , Sch1, 
Pt4 

8.59. The ACNC Commissioner also has the power to defer the deadline for a 
registered charity to submit an AIS.  

190-15 

Late submission or failure to submit AIS  

8.60. If a charity fails to provide the ACNC Commissioner with an AIS within the 
required time (generally within six months of the  end  of  the  charity’s  financial  
year or any deferred deadline decided by the ACNC Commissioner), the 
charity will liable for (must pay) an administrative penalty. 

175-35 

8.61. The size of the administrative penalty depends on the size of the registered 
charity. The penalty can also be cumulative (keep increasing), for every 28 
days the AIS is late but there is a maximum penalty, at certain levels. The 
ACNC Commissioner also has a power to remit (agree not to make the 
charity pay) all or part of the penalty.  

175-40 

8.62. If a charity fails to provide an AIS by the due date it breaches a provision of 
the ACNC Act. This can trigger a number of the ACNC’s  enforcement powers, 
which can be used against the charity. For more information about these 
enforcement powers, see Chapter 10 of this guide – the  ACNC’s  enforcement 
powers. 

Chapter 4 of 
the ACNC Act 

Material errors and false and misleading information in AIS 

8.63. If a registered charity submits an AIS and then identifies a material error in it, 
the charity must give a corrected AIS to the ACNC Commissioner within 28 
days. 

 
 
60-65 

8.64. If a registered charity makes false and misleading statements in the AIS, the 
charity will be liable for an administrative penalty.  

175-10 

8.65. The administrative penalty amount may differ depending on the actions taken 
by the charity. The ACNC Commissioner also has a power to remit (agree not 
to make the charity pay) all or part of the penalty. See Chapter 11 of this 
guide – Offences and Penalties.  

175-15,175-
20,175-
30,175-60 

Annual financial reports (AFR) 
 

8.66. Annual financial reports (AFRs) are financial reports that meet specific 
reporting standards set out by the ACNC. Only certain registered charities are 

60-10(1) 



Guide to the ACNC Act 7/12/12  

33 

required to submit AFRs.   

8.67. As noted above, the AIS can contain both operational and financial 
information. The AFR will be a much more detailed report about the 
registered  charity’s  financial  position.   

8.68. The first AFR is due on or before 31 December 2014, reporting on the 2013-
14 financial year, or six months after the end of the approved substituted 
accounting period.  

Which charities must submit an AFR 

8.69. Only certain registered charities (known as medium registered entities and 
large registered entities) are required to provide the ACNC with annual 
financial reports for each financial year.  

 

60-10(1) 

 

8.70. Small registered entities do not have to provide the ACNC with an AFR. 
There is also an exemption for basic religious charities (no matter what 
their size) – see para. 8.74 below.  

205-25 

 

8.71. The ACNC Act divides registered charities into three sizes depending on their 
revenue:  

 small registered entities (revenue for financial year is less than $250 000) 

 medium registered entities (revenue for financial year is $250 000 to 
$999,999), and  

 large registered entities (revenue for financial year is over $1 million). 

205-25(1) 

 

205-25(2) 

 

205-25(3) 

 

8.72. The charity revenue thresholds can be changed by regulation. There are also 
sections in the ACNC Act that allow the ACNC Commissioner to treat a 
registered charity as a different size in limited circumstances.   

205-25 

 

8.73. As a result of these provisions, unless changed by regulation, only registered 
charities with a revenue exceeding $250 000 in a financial year need to 
provide the ACNC with an AFR for that year.  

60-10(1) 

 

8.74. It should be noted that basic religious charities are exempt from the 
requirement to submit an AFR (they are not exempt from the requirement to 
submit an AIS). 

60-60 

 

8.75. The ACNC Act also provides that two or more registered charities may apply 
to the Commission to be allowed to provide their AFR collectively or jointly. 
For more information about joint reporting see below at 8.97.  

60-95 

 

What information can the ACNC ask for in an AFR 

8.76. All financial information collected by the ACNC through an AFR must allow a 
recognised assessment activity to be done. In other words, the information 
asked for must relate to the  ATO’s  ability  to  assess  the  charity’s  compliance  
with any taxation law, or the  ACNC’s  ability  to  assess: 

 the  charity’s  entitlement  to  registration, or 

 the  charity’s  compliance  with  this  Act  and  the  regulations. 

60-15(2) 
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AFRs must follow specified reporting standards 

8.77. A charity must submit its AFR in approved form that complies with certain 
financial reporting standards.  

 
 
60-5(1) 

8.78. The financial reporting standards will be set out in regulations.  
60-15(1) 

8.79. The government intends that the regulations will be in place by 1 July 2013, 
with the first financial year reporting period being 2013–2014 and the AFRs 
due by 31 December 2014 (unless a substituted accounting period is 
approved).  

 

Requirement for AFRs to be reviewed or audited   

8.80. Before submitting an AFR most medium or large registered charities must 
have their reports audited or reviewed and obtain a report by the auditor (or 
reviewer). The ACNC Act sets out different requirements about who can 
undertake a review or an audit, and these depend on the size of the charity. It 
also sets out a number of requirements for the reviewer or auditors report. 
For further information on the size of charities – see para 8.71, above. Some 
charities are exempt from financial reporting, see para. 8.70. 

 
 
60-15 
 
 
See 60-30 to 
60-55 

8.81. A large registered entity must have its AFR audited and obtain a report from 
the auditor.  

60-25 

8.82. In general, a medium registered entity can choose to have its AFR audited 
or reviewed and obtain a report from the auditor or reviewer. However the 
ACNC Commissioner may give a medium registered entity a written notice 
requiring that it have its AFR audited (the ACNC Commissioner can remove 
the review option).  

60-20 

Timeframes for submission of AFR 

8.83. The ACNC Act states that a registered charity must submit its AFR to the 
ACNC  ‘no  later  than  31  December  in  the  following  financial  year  or  such  later  
time as the ACNC Commissioner allows’.  A registered charity must therefore 
submit its annual information statement within six months of the end of its 
financial year. If the financial year is 1 July 2013 to 30 June 2014, for 
example, then it must be submitted before or on 31 December 2014. 
However, the ACNC Commissioner also has the power to approve a 
substituted accounting period for a charity. If this occurs, the timeframe for a 
charity to provide its AIS will be adjusted. For example, if its reporting year 
ends on 31 December, then its AIS will be due by 30 June.   

8.84. The first AFR will be for the 2013–14 financial year (or any approved 
substituted accounting period).  

 
 
60-10(2) 

 

60-85 

 

 

 

8.85. The ACNC sets out transitional issues about substituted accounting periods 
for automatically registered charities. 

ACNC (C&T) 
Act , Sch1, 
Pt4 

8.86. The ACNC Commissioner also has the power to defer the deadline for a 
registered charity to submit an AFR.  

190-15 
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Late submission or failure to submit an AFR 

8.87. If a charity fails to provide the ACNC Commissioner with an AFR within the 
required time (generally, within six months of the  end  of  the  charity’s  financial  
year or any deferred timeframe decided by the ACNC Commissioner), the 
charity will liable for (must pay) an administrative penalty. 

 
 
175-35 

8.88. The size of the administrative penalty depends on the size of the registered 
charity. The penalty can also be cumulative (keep increasing) for every 28 
days late but there is a maximum penalty, at certain levels. The ACNC 
Commissioner has a power to remit (agree not to make the charity pay) all or 
part of the penalty. For further information about how administrative penalties 
work – see Chapter 11 Offences and Penalties. 

175-40 

8.89. If a charity fails to provide an AFR by the due date (or the deferred due date 
as set by the ACNC) it breaches a provision of the ACNC Act. This can 
trigger a number of the ACNC’s  enforcement powers. For more information 
about these enforcement powers, see Chapter 10 of this guide – see the 
ACNC’s  Regulatory powers. 

Chapter 4 of 
the Act 

Material errors and false and misleading information in AFR 

8.90. If a registered charity submits an AFR and then identifies a material error in it, 
the charity must give a corrected AIS to the ACNC Commissioner within 28 
days. 

 
 
60-65 

8.91. If a registered charity makes false and misleading statements in the AFR, the 
charity will be liable for an administrative penalty.  

175-10 

8.92. The administrative penalty amount may differ depending on the actions taken 
by the charity. The ACNC Commissioner also has a power to remit (agree not 
to make the charity pay) all or part of the penalty. For further information 
about how administrative penalties work – see Chapter 11 Offences and 
Penalties. 

175-15,175-
20,175-
30,175-60 

Additional reporting requirements 
 

8.93. The ACNC Commissioner has the power to request additional reporting from: 

 a particular registered charity 

 a group or class of registered charities (for example, all public benevolent 
institutions or all large registered charities).  

Sub-division 
60E 

60-75 

60-80 

 

8.94. Any requests for further reporting from a registered charity or a group of 
registered charities must be related to conducting a recognised assessment 
activity.  

60-75(8) 

60-80(7) 

 

8.95. There are further specific requirements for requests for additional reporting.  60-75 

60-80 

Applications for collective or joint reporting  
 

8.96. Two or more registered charities may apply to the ACNC Commissioner to 
form a reporting group and prepare and lodge a single AIS or AFR.  

60-95 

8.97. The application to be a reporting group must be on an approved form.  60-95(3) 

8.98. There is a list of factors that the ACNC Commissioner (or delegated decision- 60-95(4) 
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maker) must consider when making a decision about whether to allow a 
reporting group.  

 

8.99. The ACNC Commissioner may make a decision to approve a reporting group 
subject to certain conditions (and may revoke the decision if these are not 
met). 

60-100 

 

8.100. The ACNC Act sets out how the ACNC Commissioner is to decide if a 
collective reporting group should report as a small, medium or large 
registered charity.  

60-105 

 

Duty to notify  
 

Summary  
 

8.101. Registered charities have a duty to notify the ACNC if certain events occur. If 
a registered charity does not comply with the duty to notify within the 
timeframes set by the ACNC Act then it is liable to pay administrative 
penalties. The timeframes for when a charity must notify are different, 
depending on whether the registered charity is a small, medium or large 
registered charity. 

Part 3-3 

Division 65 

 

Notify of change of name 
 

8.102. A registered charity must notify the ACNC if it has changed its name.  

8.103. The notification must be made on the approved form.  

8.104. The ACNC will use this information to update the ACNC Register.  

65-5(1)(a) 

 

Notify  of  change  of  registered  charity’s  address  for  service   
 

8.105. A registered charity must notify the ACNC if it has changed its address for 
service.  

8.106. The notification must be made on the approved form.  

8.107. The ACNC will use this information to update the ACNC Register.  

65-5(1)(b) 

 

Notify of change to the responsible persons of the registered charity  
 

8.108. A registered charity must notify the ACNC when there is change to the 
membership of its governing body.  

8.109. The people on the governing body of a registered charity are referred to in the 
ACNC Act as  ‘responsible  entities’. This guide and the ACNC website 
guidance use the term responsible person). A responsible entity (or person) 
is defined in the ACNC Act. It generally describes anyone who is performing 
the duties of a director or governing body member of a charity.  

8.110. A range of terms are used to describe members of the governing body of a 
charity, including  ‘board  members’,  ‘directors’,  ‘committee  members’,  
‘council’,  ‘governing  body  members’  or  ‘trustees’  (in  the  case  of  a  trust).  
These are generally the people who have been elected to govern the charity 
or people who effectively govern the charity (even if not formally elected). A 
charity will provide the details of its governing body to the ACNC on 
registration and the ACNC will collect this information from existing charities 

65-5(1)(c) 
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transferred from the ATO. The charity must inform the ACNC about any 
changes to the membership of this governing body.  

8.111. The registered charity will have to notify the ACNC if it has changes to its 
governing body membership (for example, if they have new responsible 
persons join their governing body or if they leave the governing body). 

8.112. The charity must notify the ACNC of changes to membership of its governing 
body membership using an approved form. The ACNC will determine what 
level of evidence may be needed to substantiate the change. This will be 
indicated in the approved form. 

8.113. The ACNC will use this information to update the ACNC Register.  

Notify that the governing rules have changed 
 

8.114. A registered charity must notify the ACNC when there is change to its 
governing rules.  

8.115. The charity must notify the ACNC using an approved form. The ACNC will 
decide how much evidence it will need to confirm the governing rule change 
(such as whether they are the correct, valid rules of the organisation). This 
will be set out in the approved form. 

8.116. The ACNC will use this information to update the ACNC Register.  

65-5(1)(d) 

 

Notify of significant contravention of the ACNC Act or significant non-
compliance with the governance or external conduct standards  

 

8.117. A registered charity has a duty to notify the ACNC if it has ‘significantly’  
contravened a provision of the ACNC Act or a governance or external 
conduct standard (when they come in to force) if the contravention (breach) of 
the ACNC Act is so important that the charity it is longer entitled to 
registration as a charity. 

65-5(1)(e) 

 

8.118. The ACNC Act sets out that the ACNC will look at the type of contravention, 
how significant it is and whether it is continuing when deciding if it is a 
significant contravention. It will also look at whether contributions given to the 
registered charity are still being applied consistently with its purpose.  

65-5(2) 

65-5(3) 

Timeframe registered charity must inform ACNC of these events 
 

8.119. The timeframe in which charities must report this information to the ACNC 
differs according to the size of the registered charity. For more information 
about the size of registered charities – see above at para. 8.71.  

 

Time for duty to notify for medium and large charities 

8.120. Medium registered charities and large registered charities must notify the 
ACNC as soon as practicable but no later than 28 days after the registered 
charity becomes aware that the circumstances requiring notification exist (for 
example, it becomes aware of a change of name, address, responsible 
persons, governing rules, or significant contraventions)  

 

65-5(4)(a)&(b) 

 

Time for duty to notify for small charities  

8.121. In most cases, small registered charities have a longer period to notify the 
ACNC of the changes or contraventions listed above. Small registered 

 

65-5(4)(c)  
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charities must notify the ACNC as soon as practicable but no later than 60 
days after the registered charity becomes aware that circumstances (change 
of name, address, directors, rules) exist. However there is one exception to 
this extended timeframe. Where the circumstance is a significant 
contravention of the ACNC Act or the governance/external conduct 
standards, the small registered entity must notify the ACNC as soon as 
practicable but no later than 28 days after becoming aware of it. 

Two or more notifications  
 

8.122. A registered charity can make two or more notifications in the same 
document. The ACNC Commissioner can combine different approved forms. 
The ACNC will have an approved form that lets charities notify the ACNC 
Commissioner about multiple events. 

65-5(5) 

 

Late notification or failing to notify/false and misleading notifications 
 

8.123. The ACNC Act sets out administrative penalties for failing to notify the ACNC 
Commissioner of the changes or contraventions listed above, at paras. 
8.111– 8.118. Any penalties will depend on the size of the registered charity. 
The penalties for late notification or failure to notify are also cumulative – 
more penalties are applied for each time the charity is late with paying (up to 
a maximum amount). The ACNC Commissioner has the power to remit 
(agree not to make the charity pay) all or part of the penalty. For more 
information about penalties see Chapter 11 of this guide – Offences and 
Penalties. 
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9. ACNC’s powers to gather information and monitor 

Information gathering 
 

9.1. The ACNC can require anyone to supply information or documents, but only 
in certain circumstances. It is a criminal offence not to comply with such a 
request. The ACNC can request this from a person or an organisation that is 
separate from the registered charity. 

Pt 4-1 
70-5  
 

9.2. The ACNC can only request this if it reasonably believes that the information 
or document is reasonably necessary to decide:  

 whether a registered charity is complying with a provision subject to 
monitoring, or  

 whether information subject to monitoring is correct.  

70-5(1)(a) 
70-5(1)(b) 

9.3. In one of the situations above, the ACNC may write to a person or 
organisation and require them to give information or documents (or copies), 
or give evidence before the ACNC Commissioner or an authorised ACNC 
officer. The ACNC may also inspect, copy, and keep both originals and 
copies of documents obtained under these powers. 

70-5(2) 
70-10 
70-15 
70-20 

9.4. When requesting information or documents, the ACNC must give at least 14 
days’  written  notice  to  comply.  The  notice  must  set  out  the  offence  and  
consequence of not complying with the notice, as well as the offences and 
consequences of providing false or misleading information or documents. 

70-5(5) 
70-5(6) 

9.5. If the ACNC has requested that a person or organisation give evidence 
before the ACNC Commissioner, that evidence can be given on oath or 
affirmation, and either orally or in writing. 

70-5(3) 
 
 

9.6. If the person or organisation does not comply, it is an offence with a 
maximum of 20 penalty units.  

70-5(4) 
 
 

9.7. In the case of a person, it is not an excuse for non-compliance if the person 
says that the information or documents would make them liable for an offence 
or penalty. However, the information or documents cannot be used against 
them other than in legal proceedings for this offence, or in relation to offences 
for providing false or misleading information or obstructing Commonwealth 
public officials.  

70-25(1) 
70-25(2) 
 

Monitoring  
 

9.8. The ACNC may enter places and obtain information to decide whether a 
charity is complying with a provision subject to monitoring, and/or deciding 
whether information subject to monitoring is correct. 

75-15(1) 

 

9.9. The ACNC can only enter places if either the occupier consents (and, if 
required, the officer has shown an identity card) or the ACNC has a warrant. 

75-15(2) 
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9.10. Once an ACNC officer has entered a place, they may exercise the following 
monitoring powers: 

 searching the place and things in it 

 examining or observing activity 

 inspecting, examining, measuring, testing things 

 taking photos or videos or other recordings 

 inspecting documents 

 taking extracts and making copies of documents 

 sampling things 

 operating electronic equipment and transferring data to storage devices 

 securing evidence of contraventions of the ACNC Act for 24 hours 

 taking equipment and materials into places to exercise these powers. 

75-20 

 

 

 

 

 

 

 

 

 

  

Entering a place by consent 
 

9.11. The occupier can consent to the ACNC entering. The ACNC officer must tell 
the occupier that they do not need to and the consent must be voluntary or it 
has no effect. The occupier can give consent for a limited time, which the 
occupier can extend. Once this time is up, or if consent is withdrawn, the 
officer and anyone assisting the officer must leave. 

75-45 

 

9.12. The occupier can require the officer to show an ACNC identity card which 
must be carried while these powers are being used.  

75-15(2)(a), 
75-95(6) 

9.13. If the occupier consents, the officer may ask the occupier to answer questions 
and produce documents relating to the purpose of entry. 

75-40(2) 

Entering a place under a warrant 
 

9.14. The ACNC can also apply for a warrant from a magistrate. The magistrate 
must believe, because of the information given by the ACNC officer, that the 
power to enter, and related powers, are needed to find out if an entity is 
complying with a provision subject to monitoring or if information subject 
to monitoring is true. The officer must give the information on oath or 
affirmation. The magistrate can require more information before issuing the 
warrant. 

75-85 

 

 

 

9.15. Officers executing a warrant must state that they are authorised to enter the 
place, show their identity cards to the occupier or apparent occupier, and give 
anyone at the place a chance to allow entry. This is not needed if the officer 
reasonably believes that they need to enter immediately for the safety of a 
person or to make sure that they can take the action authorised under the 
warrant (this  is  called  ‘executing’  the  warrant). In this case, as soon as is 
practical the officer must show their identity card and give a copy of the 
warrant to any occupier or apparent occupier, and tell them of their rights and 
responsibilities under the ACNC Act. 

75-50 

75-50(3) 

75-60 

 

 

9.16. The officer must carry the warrant. The warrant may set out hours of the day 
when the place can be entered, and must set out when it expires, which must 

75-55 
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be within a month. The warrant allows officers to enter more than once during 
that period. The occupier, or an apparent agent of the occupier, can watch as 
the ACNC officers exercise these powers, unless this impedes the officers. 
The occupier must provide all reasonable facilities and assistance to the 
ACNC. If they do not, it is an offence. 

75-85(4) 

75-75 

75-80 

 

9.17. The officer may ask a person at the place to answer questions or produce 
documents related to the reason for them entering. If the person does not 
comply, it is an offence. The person cannot refuse because this would make 
them liable for an offence or a penalty. However, anything they say or give, 
and anything found as a result (direct or indirect), cannot be used against 
them other than in proceedings for this offence, or in relation to offences for 
providing false or misleading information or obstructing Commonwealth public 
officials. 

75-40(3)-(6) 

 

 

 

 

Specific monitoring powers once an ACNC officer has entered a place 
 

9.18. A person may assist an ACNC officer, if this is necessary and reasonable. 
The person must do as directed by the ACNC officer.  

75-35 

9.19. If relevant information is found, the ACNC officer can convert or store data 
using electronic equipment either at the place or brought into that place. The 
occupier of the place must agree in writing for the ACNC officer to use 
electronic equipment at the place to transfer data to storage.  

75-25 

 

 

9.20. If there is damage to the equipment, data or programs because not enough 
care is taken, the Commonwealth must compensate the owner or user. 
Disagreement on the amount of compensation can be settled by a court. 

75-70 

 

9.21. The officer also has power to secure things at the place for 24 hours if the 
officer:  

75-30(1) 

 reasonably believes that the thing relates to a contravention of a 
provision subject to monitoring (because the provision has been 
contravened with respect to the thing, or the thing is evidence of or is 
intended to be used for a contravention), and 

 reasonably suspects that it is necessary to secure the thing to prevent it 
being concealed, lost or destroyed, and that serious and urgent 
circumstances mean that the item must be secured without a warrant.  

75-30(2) 

 

 

9.22. A magistrate may extend the warrant period if the ACNC applies. The officer 
must give notice to the occupier and the occupier can have their say to the 
magistrate. The period can be extended more than once. 

75-30(3)-(7) 

9.23. A similar power applies if the officer believes that data may be interfered with 
in respect of electronic equipment that requires expert assistance to operate. 
Similar procedural requirements apply. 

75-65 
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10. ACNC’s  enforcement  powers 

Enforcement and regulatory approach 
 

10.1. The ACNC Act provides the ACNC with different kinds of enforcement powers 
and the power to revoke the registration of a charity. The ACNC is developing 
a regulatory approach that will guide the selection of powers informed by 
principles of good regulation, including transparency and proportionality. The 
ACNC Act requires the ACNC to consider the principle of regulatory 
necessity, the principle of reflecting risk and the principle of proportionate 
regulation. 

15-10(e) 

 

 
 

10.2. The ACNC will develop and publish policies for the use of its enforcement 
powers. 

 

10.3. The ACNC Act sets out standard conditions that must all be met before it can 
use an enforcement power. These are: 

 the registered charity must be a federally regulated entity, except where 
the power relates to an external conduct standard  

 the ACNC Commissioner has a reasonable belief that the registered 
charity or responsible person has contravened, or is likely to have 
contravened, with a provision of the ACNC Act, or 

 the ACNC Commissioner has a reasonable belief that the registered 
charity or responsible person has not complied, or is likely not to comply, 
with 

 a governance standard, or 

 an external conduct standard.  

These ’standard   conditions’ apply to the powers discussed below, unless 
stated otherwise. 

 
 

80-5(1) 

 

85-5(1) 

 

 

100-5(1) 

 

 

 

10.4. Some powers also cover provisions in legislative instruments under the 
ACNC Act, such as regulations. In this case, the provisions and standards are 
‘enforceable  provisions’. 

90-5 

95-5 

10.5. The ACNC Commissioner must consider a list of factors before using powers 
related to warnings, directions, suspensions or removal of responsible 
persons, or revocation of registration. These are: 

 

35-10(2) 
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 the type, significance and persistence of any contravention with the 
ACNC Act, or any non-compliance with the governance standards or 
external conduct standards 

 actions that the ACNC, registered charity or responsible persons could or 
did take to address or prevent the contravention or non-compliance 

 the desirability of ensuring that contributions to the registered charity are 
applied consistently with its not-for-profit nature and its purpose 

 the objects of Commonwealth laws referring to registration under this Act 

 the extent  to  which  the  charity’s  conduct  may  harm  public  trust  and  
confidence in the not-for-profit sector  

 the welfare of any members of the community that receive direct benefits 
from the charity, and 

 any other matter the ACNC considers relevant. 

See also: 

80-5(3) 

100-10(6) 

100-10(9) 

100-15(5) 

100-15(6)  

Warnings 
 

10.6. The ACNC may give registered charities formal warnings of contravention or 
likely contravention of the ACNC Act, or non-compliance or likely non-
compliance with the governance or external conduct standards. The ACNC 
must meet the standard conditions and take account of the common list of 
factors referred to in 10.5 above before exercising this power. 

Div 80 

80-5 

 
 

10.7. The ACNC may write to the charity telling them about the circumstances of 
the contravention or non-compliance (or likely contravention or non-
compliance), and warn the charity of action that may be taken under the 
ACNC Act.  

80-5(2) 

 

10.8. In deciding what the warning should say, the ACNC Commissioner must also 
take account of the common list of factors referred to in 10.5 above. 

80-5(3) 

10.9. Warnings and related information may also be published on the ACNC 
Register. 

40-5(1)(f)(i) 

40-10(2)(da) 

Directions 
 

10.10. The ACNC can give directions to registered charities to take action (or not 
act) to fix or prevent a breach, or failure to comply (or likely breach or failure) 
with the ACNC Act. The ACNC must meet the standard conditions and take 
account of the common list of factors referred to in para. 10.5 above before 
giving directions.  

85-5 

 

 

10.11. In deciding what the direction should say, the ACNC must also take account 
of the common list of factors referred to in para. 10.5, above. The direction 
must specify the breach or failure to comply (or likely breach or failure), and 
the how long the registered charity must comply with the direction for. 
Information about the direction may also be published on the ACNC 
Register. 

85-5(2) 

85-5(3) 

40-5(1)(f)(ii) 

 

10.12. The  ACNC’s  powers  to give directions are broad and involve a wide range of 85-10(1) 
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circumstances. The ACNC Act gives some examples of these circumstances: 

 The ACNC may direct that an individual (who is not a responsible 
person,  but  makes  decisions  affecting  the  registered  charity’s  business,  
or  affects  the  charity’s  financial  standing,  or  directs  the  actions  of  
responsible persons) cannot make or participate in making decisions 
affecting the whole or substantial part of the registered charity’s  business. 

 The ACNC may also direct a charity not to enter into a particular 
commercial, financial or other transaction, including borrowing, paying or 
repaying, transferring amounts and creating debts (unless the payment or 
transfer is by court order or is part of the process of execution).  

85-10(4) 

 

85-10(2)(a) 

85-10(3) 

 

 
85-10(2)(b) 

 
 

10.13. The charity is required to comply with a direction despite anything else in its 
governing rules, contracts or arrangements. 

85-15 

 

10.14. The ACNC can vary (change) or revoke (cancel) a direction if it considers that 
this would be necessary and appropriate, and after considering the common 
list of factors referred to in para. 10.5, above. The ACNC must consider 
varying or withdrawing the direction within a reasonable time, if 12 months 
has passed since the direction was given or varied. 

85-20 

 
 

 

10.15. A decision to give or vary a direction, or not to vary or revoke after review, 
may be reviewed. 

85-25 

10.16. If the charity does not comply with a direction, it commits an offence on the 
first day it does not comply and this continues each day that the charity does 
not comply. The penalty for non-compliance is 40 penalty units. 

85-30 

 

10.17. Information relating to directions may be published on the ACNC Register 40-5(1)(f)(iii) 

Enforceable undertakings 
 

10.18. The ACNC can accept written undertakings (promises) by a registered charity 
to address non-compliance. The undertaking may be: 

 to do something, or not do something, to comply with an enforceable 
provision  

 to do something to ensure it does not or is unlikely to contravene an 
enforceable provision 

 

Div 90 

 

90-10 

 

10.19. The ACNC can only accept undertakings by federally regulated entities, 
except where it relates to external conduct standards. 

 

10.20. The undertaking must be stated to be an undertaking under this section, and 
information relating to it may also be published on the ACNC Register. 

90-10(3) 

40-5(1)(f)(iv) 

10.21. The charity can withdraw or vary the undertaking with the written consent of 
the ACNC. The ACNC may also cancel the undertaking by written notice. 

90-10(4), (6) 

10.22. If the charity breaches the undertaking, the ACNC may ask a court to enforce 
it. The court must be satisfied that there has been a breach, that the charity is 
still registered, and that (except where it relates to external conduct 
standards) the charity is a federally regulated entity. 

90-15(2) 

 

 

10.23. The court may direct the charity to comply with the undertaking, to pay the 90-15(3) 
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Commonwealth the amount of financial benefit attributable to the breach, to 
compensate other bodies or people, or make any other order it considers 
appropriate. 

 

 

10.24. Information relating to undertakings may be published on the ACNC Register 40-5(1)(f)(iii) 

Injunctions 
 

10.25. The ACNC can also apply to a court for an injunction. An injunction is a court 
order that says a person must do or not do something, so that the person 
complies with enforceable provisions. Injunctions apply to federally 
regulated entities only, except in relation to external conduct standards. The 
court can also grant an injunction with the consent of the person even if there 
has not been and will not be a contravention of an enforceable provision. 

Div 95 

 

95-15 

10.26. The court can grant an injunction even though it thinks the conduct or refusal 
isn’t,  or  won’t  be,  repeated,  or  that  there  is  no  chance  of  substantial  danger  to  
another organisation or person. However, the court must take into account 
the objects of this Act. 

95-30 

95-35 

 

10.27. The court can also grant an interim (temporary) injunction before deciding an 
application for an injunction. The court cannot require the ACNC to promise to 
pay damages if it grants an interim injunction. 

95-20 

 

10.28. The court may change or cancel an injunction it has granted. 95-25 

10.29. Information relating to injunctions may be published on the ACNC Register. 40-5(1)(f)(iv) 

Suspension and removal of responsible persons 
 

Suspending or removing a responsible person 
 

10.30. The ACNC can suspend or remove a responsible person (a member of the 
charity’s  governing  body)  under  certain  circumstances.  This  power  doesn’t  
apply to trustees in bankruptcy, receiver or receiver and manager, 
administrator, liquidator or trustee administering a compromise or 
arrangement. This power also does not apply to a basic religious charity. 

Div 100 

100-5 

 

10.31. The standard conditions apply to both suspension and removal of responsible 
persons. The ACNC must also consider that suspension or removal is 
necessary to address non-compliance, and must consider the common list of 
factors referred to in 10.5 above. 

100-5,  

100-10(1), (9) 

100-15(1), (6) 

10.32. Information relating to suspension or removal of responsible persons may be 
published on the ACNC Register. 

40-5(1)(f)(v) 

10.33. Before suspending or removing responsible persons, the ACNC must give a 
written notice to the registered charity: 

 stating the grounds of suspension or removal 

 inviting the registered charity to write to the ACNC (within 28 days) about 
why the responsible person should not be suspended or removed. 

100-10(4)-(5) 
100-15(3)-(4) 

 

 

 

10.34. The ACNC does not have to give a written notice to the registered charity if it 
reasonably believes (taking into account the common list of factors referred to 

100-10(6) 
100-15(5) 

_Ref331672580


Guide to the ACNC Act 7/12/12  

46 

in 10.5 above) that it would be appropriate for the ACNC to suspend or 
remove the responsible person without giving this notice. 

 

10.35. When suspending or removing responsible persons, the ACNC must provide 
the registered charity with a written decision and reasons for this decision and 
the effect of the suspension or removal. For suspensions, the notice must 
state the time the suspension expires. The ACNC may change this time.  

100-10(3) 

100-15(2)  

 

10.36. Decisions to suspend, to vary the time of suspension, or to remove a 
responsible person can be reviewed. 

100-10(10 

100-15(7) 

10.37. A responsible person who has been suspended from their office (role) cannot 
act in that role again until the period of the suspension has expired.  

100-20(1) 

100-20(2) 

10.38. A responsible person who has been removed from their office cannot be in 
that role again.  

100-25 

10.39. A suspended or removed person also commits an offence if the person:  

 makes, or participates in, decisions affecting the whole or substantial part 
of the charity’s  business; or 

 exercises the capacity to affect significantly the charity’s  financial  
standing; or  

 provides instructions or recommendations to other responsible persons, 
knowing that they are accustomed to following these or intending them to 
act in accordance with them (other than in a professional or business 
capacity).  

100-25 

10.40. These offences are strict liability and carry a penalty of 1 year imprisonment 
and/or 50 penalty units. 

 

Acting responsible persons 
 

10.41. The ACNC may appoint acting responsible persons, and must do so if all 
the directors or trustees are suspended or removed. If the charity is a trust 
and the responsible person is a trustee that is a constitutional corporation, the 
ACNC can only appoint a similar corporation as an acting responsible person. 
If this is not practical, another responsible person can be appointed for up to 
six months. 

100-30 

100-35 

 

10.42. The ACNC decides the terms and conditions of the new appointment, despite 
other Australian laws or the registered  charity’s governing rules. Where an 
acting responsible person charges a fee, the ACNC Act gives the ACNC 
power to make the registered charity pay the fees of the acting responsible 
person.  

100-40 

10.43. The ACNC may give directions to the acting responsible person to do or not 
do something, which it is an offence not to follow. However, a transaction 
entered  into  that  does  not  comply  with  the  ACNC’s  directions  is  still  valid. 

100-60 

 

10.44. The ACNC can end the appointment at any time. An acting responsible 
person may resign in writing. The resignation is effective at the end of 7 days.  

100-45 

 

10.45. The acting responsible persons have all the rights, title and powers of those 
removed or suspended. The governing rules and Australian laws apply to 
them as if they were trustees or, in the case of directors of companies, as if 

100-55 
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they occupied the same offices.  

10.46. If the person removed is a trustee, the ACNC must transfer the property of 
the registered charity to the acting responsible person. This happens 
immediately unless a law allows the property to be transferred through 
registration of ownership. In that case, the property is transferred when that 
law is complied with. If the appointment of the acting responsible person 
ends, the property must be transferred back to the original trustee (in the 
case of a suspension) or the new permanent trustee (in the case of removal). 

100-65 

 

10.47. The former trustee commits an offence if:  

 within 14 days of the ACNC transferring property to the acting responsible 
person, the former trustee has not given that person the account books 
under their possession or control  

 when required in writing by the acting responsible person to identify the 
property and explain the accounts or transfer property, the former trustee 
has not done this within 28 days. 

100-70 

10.48. These offences are strict liability offences and have a maximum of 50 penalty 
units. 

 

Revocation by ACNC 
 
 

10.49. The ACNC may revoke (cancel) a  charity’s  registration  if  it  reasonably 
believes one of the following:  

 the charity is or was not entitled to registration 

 the charity provided information on its application for registration that was 
materially false or misleading 

 after registration, the charity has not complied with (or is likely not to 
comply with) a provision of the ACNC Act or governance or external 
conduct standards 

 the charity is bankrupt, insolvent or in administration 

 the charity has requested revocation in the approved form. 

35-10 

 

 

35-10(1) 

 

 

 

 

 

 

10.50. The ACNC must consider the common list of factors referred to in para. 10.5 
above, before revoking registration. 

35-10(2) 

 

10.51.  Before revoking registration, the ACNC must give written notice to the charity 
stating the grounds for revoking and inviting the charity to provide a statement 
(within 28 days) to explain or show why the ACNC should not revoke the 
charity’s  registration.  However,  the  ACNC  may  revoke  registration  without  
giving a notice if the ACNC believes it is appropriate to do so in the 
circumstances (taking into account the common list of factors referred to in 
para. 10.5 above). 

35-15 
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10.52. The revocation notice must  state  the  day  that  the  charity’s  registration  is  
taken to be revoked. Normally this must be on the day of revocation or after. 
However, if the registration is revoked because the charity is not entitled to 
registration, the day must be on or after the day the charity was no longer 
entitled to registration. If the registration is revoked because the charity 
provided false or misleading information on its registration, the day must be 
on or after the day of registration.  

35-10(3) 

 

 

 

 

10.53. The ACNC must give the registered charity written notice within 14 days of 
revocation. 

35-10(4) 

10.54. The revocation, or decision not to revoke (where a charity has requested 
revocation), can be reviewed. 

35-20 
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11. Offences and penalties 

Offences  
 

11.1. The Act contains several offences. These are discussed in their individual 
sections but are collected here for convenience. 

 

11.2. Unless otherwise stated, these offences apply to entities. An entity means an 
individual, body corporate, body politic, an unincorporated association or 
body of persons, or a trust.  

205-5 

 

11.3. Some of these offences are strict liability—that is, they are offences where 
the prosecution does not have to prove that the person had any particular 
mental state or intention when doing the act that constitutes the offence.  

See Criminal 
Code (Cth) 
s.6.1 

11.4. Each offence sets out the maximum penalty. This penalty is expressed in 
penalty units. The value of each unit is set out in the Crimes Act 1914 (Cth) 
(Crimes Act) and is adjusted to reflect changes in the value of the dollar. The 
Crimes Act was amended in November 2012, so that by 1st January 2012 
each penalty unit will be $170. 

Crimes Act     
s 4AA 

 
 

11.5. The base penalty amount applies to individuals. For bodies corporate, the 
maximum penalty can be up to 5 times the base penalty in the Act. For 
example, under the ACNC Act, a medium registered charity incurs a penalty 
of double the base penalty amount and a large registered entity, of five times 
the base penalty amount for failing to lodge particular documents on time. 

Crimes Act  

s 4B(3);  

175-40 

Who is legally responsible for an offence or penalty under the ACNC Act?  

11.6. Division 180 A of the Act sets out who will be liable (legally responsible) to 
pay an administrative penalty or other penalty if it is imposed by the Act. The 
liability differs depending on the legal structure of the organisation.  

Division 180A 

 

Unincorporated associations and bodies of persons  

11.7. For registered charities that are unincorporated associations and bodies of 
persons: 

 where a liability is imposed on the (unincorporated) charity, it is also 
imposed on each of the directors of the charity at the time the penalty 
became payable and all are jointly and severally liable to pay the amount.  

 where the (unincorporated) charity commits an offence, the offence is 
taken to have been committed by each of the directors of the charity at 
the time the offence was committed – although defences are available.  

180-5 

 

180-10 

 

 

180-15 

Trusts  

11.8. For registered charities that are trusts: 

 where a liability is imposed on the trust, it is also imposed on each of the 
trustees of the trust at the time the penalty became payable and all are 

180-20 
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jointly and severally liable to pay the amount (and if a trustee is a body 
corporate then the directors of the body corporate at the time are liable if 
their actions were deliberate, involved dishonesty, gross negligence or 
recklessness.) 

 where a trust commits an offence, the offence is taken to have been 
committed by each of the trustees at the time the offence was committed  
(where none of the trustees are bodies corporate) 

 

 

 

 

180-25 

Bodies corporate 
 

11.9. For registered charities that are bodies corporate, where liability is imposed 
on the charity, it is also imposed on each of the directors of the body 
corporate at the time, but only if their actions were deliberate, involved 
dishonesty, gross negligence or recklessness. All are jointly and severably 
liable.  

180-30 

Record-keeping offence 
 

11.10. The ACNC Act creates an offence of failing to comply with the requirement to 
keep financial and other records (see above para. 8.101).    

55-5(6), (7) 

11.11. This is an offence of strict liability and carries a maximum penalty of 20 
penalty units. 

Criminal Code 
(Cth) s 6.1 

Failure to comply with ACNC requirements 
 

11.12. The Act creates an offence of failing to comply with a requirement to give 
information (including attending and giving evidence, producing documents, 
or making and producing copies of documents to the ACNC). 

70-5(4) 

 

11.13. If an ACNC officer enters a place under a monitoring warrant, it is an offence 
if a person at that place does not answer questions or produce documents 
required by the ACNC relating to a provision subject to monitoring or 
information subject to monitoring. The person cannot refuse because this 
could make them liable to an offence or a penalty. However, that information 
and any information obtained as a result (directly or indirectly) cannot be used 
in court against that person, except for proceedings under that offence or 
under proceedings for providing false or misleading information or obstructing 
Commonwealth public officials. 

75-40(6) 

75-40(3), (4) & 
(5) 

 

Criminal Code 
s.137.1, 
137.2, 149.1 

11.14. If the ACNC enters a place under a monitoring warrant, it is an offence for the 
occupier or apparent occupier not to provide all reasonable facilities and 
assistance when requested. 

75-80(2) 

 

11.15. For all of these offences, the entity must intend not to comply with the 
requirement. The maximum penalty is 20 penalty units. 

Criminal Code 
(Cth) s 5.6(1) 

Failure to comply with regulatory actions 
 

11.16. It is an offence if a registered charity intentionally does or does not do an act 
which means it does not follow a direction of the ACNC. The maximum 
penalty is 40 penalty units. An offence is committed every day that the 

S 85-30, 
Criminal Code 
(Cth) s 5.6(1) 
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direction is not followed. (For  more  information  about  the  ACNC’s  regulatory  
powers see Chapter 9 of this guide – the  ACNC’s  information  gathering  and  
monitoring powers and Chapter 10 – the  ACNC’s  enforcement  powers). 

 

11.17. It is an offence if a responsible person has been suspended or removed by 
the ACNC and still makes, or participates in making, decisions that affect the 
whole or substantial part of the business of the registered charity. This is an 
offence of strict liability with a maximum penalty of  1  years’  imprisonment  or  
50 penalty units or both. 

100-25(1) 

 

 

11.18. Similarly, it is an offence for a suspended or removed responsible person to 
exercise  the  capacity  to  affect  significantly  the  registered  charity’s  financial  
standing. This is an offence of strict liability with a maximum penalty of 1 
years’  imprisonment  or  50  penalty units or both. 

100-25(2) 

 

11.19. Similarly, it is an offence for a suspended or removed responsible person to 
communicate instructions or wishes to the remaining responsible persons, if 
the person knows that they are used to acting, or wishes or intends them to 
act, according to those instructions. This is not an offence if the 
communication of those instructions is advice given by the person in the 
proper performance of functions in their professional capacity or business 
relationship with the remaining responsible entities of the registered charity. 

100-25(3) 

100-25(3)(d) 

 

11.20. The entity or individual must intend to do the act. The maximum penalty is 1 
years’  imprisonment  or  50  penalty units or both. 

Criminal Code 
(Cth) s 5.6(1) 

11.21. If a trustee is suspended or removed and the Commissioner makes an order 
vesting the trust property in the acting responsible entity, it is an offence for 
that trustee to not give the acting responsible entity all books relating to the 
registered charity’s affairs that are in the  trustee’s  possession  or  control  within  
14 days of the property being transferred to the acting responsible entity.   

100-50(1) 

 

 

 

11.22. Similarly, if a trustee is suspended or removed, the acting responsible person 
can make the former trustee identify property of the trust, explain how 
accounts were kept, and transfer property to the acting responsible person. It 
is an offence if the former trustee does not do so within 28 days of receiving 
written notice. 

100-70(5) 

 

 

11.23. Both of these are offences of strict liability. The maximum penalty is 50 
penalty units. 

100-70(6) 

Offences by ACNC officers 
 

11.24. ACNC officers, service providers, Advisory Board members and 
Commonwealth officers exercising powers under this Act may commit 
offences by intentionally disclosing or using protected ACNC information. 
This, and the exceptions to this rule, are discussed in Chapter 7 of this Guide 
– Information about charities. The maximum penalty is 2 years or 120 penalty 
units or both. 

150-25, 
Criminal Code 
(Cth) s 5.6(1) 

11.25. After an ACNC officer leaves employment with the ACNC, the officer must 
return any identity card issued to them by the ACNC within 14 days of leaving 
employment, unless the card has been lost or destroyed.  

75-95(3) 

 

11.26. The offence is one of strict liability. The maximum penalty is 1 penalty unit. 75-95(4) 
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Offences by others 
 

11.27. It is an offence for an acting responsible person not  to  follow  the  ACNC’s  
directions. The entity must intend to do the act. The maximum penalty is 40 
penalty units. 

100-60(2) 

 

11.28. It is an offence for an entity to disclose or use information they have acquired 
by lawful disclosure by an ACNC officer, which the officer did so under an 
exception to the secrecy provisions in Subdivision150-C or section 150-60. 
This, and the exceptions to this rule, are discussed in Chapter 7 of this Guide 
– Information about charities. There are lawful exceptions to this offence set 
out in sections 150-60 and 150-65. 

150-55 

 

 

11.29. The entity must intend to do the act. The maximum penalty is 2 years or 120 
penalty units or both. 

Criminal Code 
(Cth) s 5.6(1) 

Other offences 
 

11.30. The Crimes Act 1914 (Cth) and Criminal Code (Cth) include other offences 
which may be relevant. 

11.31. Sections 137.1 and 137.2 of the Criminal Code make it an offence to provide 
false or misleading information or documents. 

11.32. Section 149.1 of the Criminal Code makes it an offence to obstruct 
Commonwealth officials. 

 

Administrative penalties 
 

 

11.33. Penalties for breaches of the ACNC Act can be administrative, civil or 
criminal.  Civil and criminal penalties are imposed by the courts. 
Administrative penalties are imposed by the Commissioner on the basis set 
out in the Act. 

Part 7-3  
 

11.34. An administrative penalty applies once the circumstances set out in the 
legislation have occurred. The legislation sets out the amount of the penalty 
that is to be imposed. The ACNC has no active role in determining or 
assessing the penalty. Such penalties are common in tax legislation. 

 

 

 

11.35. There are two types of administrative penalties in the Act. The first creates an 
administrative penalty for false or misleading statements. The second creates 
an administrative penalty for lodging required documents late. 

175-10 

  

175-35 

11.36. An entity (or its agent) is liable for an administrative penalty if it makes a 
materially false or misleading statement to the ACNC.   There is no penalty if 
the entity or its agent took reasonable care in making the statement. 

175-10 

 

11.37. Section 175-20 contains a table of 3 base penalty amounts depending on the 
behaviour causing the breach. If the entity failed to take reasonable care in 
making the statement, the penalty is 20 penalty units. If the entity gave the 
statement recklessly, the penalty is 40 penalty units. If the entity intended to 
disregard the Act, the penalty is 60 penalty units.  

175-20(1) 

 

 

11.38. The penalty is reduced to the extent that the entity or agent considered the 175-20(3) 



Guide to the ACNC Act 7/12/12  

53 

ACNC Act applied in a particular way, if that application was consistent with 
advice given by or on behalf of the ACNC, general administrative practice or 
a published and approved statement by the ACNC.  

11.39. This penalty amount is increased by 20% if: the entity sought to prevent or 
obstruct the ACNC from finding out the statement was false or misleading; or 
if the entity failed to tell the ACNC or other entity within a reasonable time of 
finding out the statement was false or misleading; or the entity had previously 
been liable for this penalty.  

175-25 

 

 

11.40. This penalty amount is reduced by 20% if the entity voluntarily tells the ACNC 
in an approved form that the statement was false or misleading after the 
ACNC tells the entity it will examine its affairs, if telling the ACNC saves it 
significant time or resources. The ACNC can choose to treat the entity as 
having told it before being told about the examination if the ACNC considers it 
appropriate to do so. 

175-30(1)  

 
175-30(3) 

 

11.41. The penalty is reduced to zero if the entity voluntarily tells the ACNC before 
the ACNC tells the entity it will be examined or the ACNC publicly requests 
voluntary disclosure.  

175-30(2) 

 

11.42. An entity is also liable to an administrative penalty if the entity is late lodging 
documents required under the Act.  

175-135 

11.43. The base penalty amount for small registered charities is 1 penalty unit for 
each 28-day period or part of that period during which the documents are not 
lodged, up to a maximum of 5 penalty units. The ACNC can notify a charity 
that it is liable for an administrative penalty before the charity lodges the 
document and can increase the penalty later. For medium registered 
charities, the penalty is double the base penalty amount, and for large 
charities, the penalty is 5 times the amount for small registered charities.  

175-40 

 

 
 

11.44. The ACNC must write to the entity about its liability for an administrative 
penalty and can do so in any notice it is giving to the entity. The ACNC can 
decide that an entity is not required to pay all or part of a penalty. If the 
Commissioner decides that an entity is not required to pay the entire penalty, 
then it does not need to provide reasons. Otherwise, the Commissioner must 
write to the entity and tell it why it decided to require the entity to pay all or 
part of the penalty. If the Commissioner decides to require an entity to pay at 
least 2 penalty units, an entity can ask the ACNC to review the decision (see 
further Chapter 12 – Reviews and Appeals). 

175-50  

175-60 

 

 
 

11.45. The ACNC must tell the Commissioner of Taxation if it has given notice of an 
administrative penalty, and if it later decides that an entity is not required to 
pay all or part of the penalty. This is because the Commissioner of Taxation 
has been given the power to collect administrative penalties on behalf of the 
ACNC Commissioner. The Commissioner of Taxation must tell the ACNC of 
any action taken to recover the debt if the ACNC writes and asks. 

175-70 

 
 

11.46. The penalty notice from the ACNC states when the penalty is due. This must 
be at least 14 days after the notice is given. If the entity does not pay the 
penalty on time, then the entity must pay a general interest charge under Pt 
IIA of the Taxation Administration Act 1953 (Cth) for the period during which 
the penalty is not paid. The penalty is collected and administered by the ATO.  

175-55 

175-65 

175-70 

http://www.austlii.edu.au/au/legis/cth/consol_act/taa1953269/s8aaa.html
http://www.austlii.edu.au/au/legis/cth/consol_act/taa1953269/s8aaa.html
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12. Reviews and appeals  

Ways  in  which  the  ACNC’s  decisions  can  be  challenged 
 

12.1. The Act specifies several decisions of the ACNC that can be internally 
reviewed by the ACNC. The review decision can then be reviewed by the 
Administrative Appeals Tribunal (AAT) or appealed to the Federal Court 
(or in some cases a state or territory Supreme Court).  

Pt 7-2  

12.2. A decision by the AAT can be appealed to the Federal Court on a 
question of law. The Federal Court can also hear an appeal if a person is 
refused permission to be a party to the proceeding. A decision by a court 
can be appealed to a higher court under general legislation. 

AAT Act s 
44(1), (2). 

 

12.3. Even when a decision is being reviewed by the AAT or the Federal Court, 
the decision is still effective in the meantime (including any tax that may 
be recovered). 

165-50, 170-
25 

12.4. The ACNC can also be challenged on other decisions through judicial 
review before the Federal Magistrates Court or Federal Court. This can 
affect any administrative decision, proposed administrative decisions, 
conduct affecting administrative decisions, and failures to make 
administrative decisions.  

ADJR Act, s 
5-7 

 

12.5. There are a number of reasons why such decisions or actions can be 
challenged, including:  

 a breach of natural justice 

 a failure to observe procedures required by law 

 an absence of jurisdiction 

 the decision was not authorised by the ACNC Act 

 the decision was an improper exercise of power 

 an error of law 

 fraud  

 lack of evidence to justify the decision, and  

 the decision was otherwise contrary to law. 

ADJR Act, s 5 
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Decisions which the ACNC can be asked to review 
 

12.6. The decisions that can be reviewed by the ACNC are: 

 a refusal  of application for registration 

 a refusal of registration  

 a revocation of registration or a decision not to revoke its 
registration  

 decision to give a direction 

 decision to vary a direction  

 decision not to vary or revoke a direction 

 decision to suspend a responsible entity 

 decision to change the time a suspension of the responsible entity 
ends, and 

 a decision to remove a responsible entity 

 a decision not to remit all or part of a penalty. 

 

35-15(4) 

30-35 

35-20 

 

85-25 

 

 

100-10(10) 

 

100-15(7)  

175-45(3) 

12.7. A responsible person that has been removed or suspended can apply 
for a review. 

100-15(7) 
100-10(10) 

12.8. Regulations may also be made that set out other decisions that are 
reviewable.  

155-5 

12.9. If there is more than one decision in a notice of decision, they are all 
treated as one decision. 

155-10, 165-
55, 170-30 

When and how applications for review or appeal are made 
 

 

12.10. The registered charity asking for a review must apply to the ACNC for 
review ACNC within 60 days of being notified of the original decision. The 
charity must use the approved form and must set out in detail the 
‘grounds of review’  (the  reasons  the  charity  believes  the  decision  needs  
to be looked at again). 

160-5 

 

12.11. If a registered charity decides to have the decision reviewed by the AAT, 
it must apply to the AAT within 60 days of notification of the  ACNC’s  
objection decision (the decision made by the ACNC after the charity 
requested a review). The application may be made using a form 
prescribed by the AAT, and must set out a statement of reasons for 
review. 

160-10 

12.12. If a registered charity decides to appeal to the Federal Court it must lodge 
the appeal documents with the Federal Court within 60 days of the 
ACNC’s  objection decision.  

165-15 

12.13. If the applicant is late, the ACNC and the AAT can extend time. If the 
ACNC refuses to extend time, the AAT can review that decision. If the 
AAT refuses to extend time, the court can review that decision. The court 
cannot extend time on an appeal against a decision by the ACNC. 

170-15 

160-10(2)-(7)  
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12.14. A person or charity applying to the AAT or the court for review of the 
ACNC’s  decision  can  request  other  related  decisions  (including  non-
ACNC decisions) to be combined in any review.  

165-55  

170-30 

Review by the AAT  
 

12.15. A charity or responsible person can apply in writing to the AAT to ask it 
to review the  ACNC’s  decision  (including  a  decision  not  to  allow  a  late  
review). Other people who are affected by the decision cannot apply for a 
review, but can ask to be joined as a party (so they become one of the 
people involved in the review hearing and process). 

165-10  

165-15  

165-20 

12.16. If  a  charity  or  person  applies  to  the  AAT  for  a  review  of  the  ACNC’s  
decision, they can only use their original reasons for review and cannot 
introduce new ones, unless the AAT allows it. The charity or person 
applying must prove that the ACNC should not have made the original 
decision or should have made it differently.  

165-40 

 

12.17. The ACNC must provide the AAT with the notice of the decision, the 
review application and the review decision, a statement of reasons for the 
review decision, and all other documents considered necessary to the 
review under its control. The AAT may request further documents at a 
conference or in a written notice.  

165-25 

 

Review by the court 
 

12.18. A charity or responsible person can appeal an ACNC decision to court. 170-5 

12.19. If  a  charity  or  person  applies  to  a  court  for  a  review  of  the  ACNC’s  
decision, they can only use their original reasons for review and cannot 
introduce new ones, unless the court allows it The charity or person 
applying must prove that the ACNC should not have made the original 
decision or should have made it differently.  

170-10 

What can happen on review 
 

12.20. The ACNC, AAT and the court can decide to change a whole decision or 
part of a decision, or can decide not to change a decision. The court can 
also make any other orders about to the decision as appropriate.  

160-15 

165-45 

170-15 

12.21. A charity can write to the ACNC if a decision has not been made within 
60 days of the review being lodged, or 60 days after the ACNC receives 
further information that it has asked for. If no decision is made within 60 
days of this notice, the ACNC is taken to have refused to change the 
original decision. 

160-20 

 

 

12.22. The ACNC generally has 60 days to do what the AAT or the court orders, 
unless the ACNC decides to appeal against the decision. If no appeal is 
lodged  against  the  AAT  or  the  court’s  decision,  the  decision  becomes  
final. If the only possible appeal against  the  court’s  decision is for special 
leave to appeal to the High Court, the order becomes final if no appeal is 
lodged within 30 days. 

165-45, 170-
20 
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13. Key terms 

AAT  Administrative Appeals Tribunal 

ABN Australian Business Number 

ACNC Australian Charities and Not-for-profit Commission (ACNC) 

ACNC 
Register 

a list of registered charities in Australia and their details, which is published on 
the internet by the ACNC  

ACNC Act  the Australian Charities and Not-for-Profit Commission Act 2012 (Cth). This Act 
and the Australian Charities and Not-for-profits Commission (Consequential and 
Transitional) Act 2012 (Cth) create the ACNC and give it responsibilities and 
powers. This term includes the regulations and statutory instruments made 
under those Acts 

ACNC (C&T) 
Act 

the Australian Charities and Not-for-profits Commission (Consequential and 
Transitional) Act 2012 (Cth) includes provisions about how charities are 
automatically registered with the ACNC, some transitional arrangements for the 
start of the ACNC and changes to other legislation as a result of the  ACNC 
starting 

ACNC 
Commissioner 

the person appointed under the ACNC Act to perform the functions and exercise 
the powers under the Act 

ACNC officer this includes the ACNC Commissioner and any staff assisting the ACNC 
Commissioner 

address for 
service 

the address that legal documents can be sent to  

annual 
information 
statement 
(AIS) 

the annual statement that registered charities must submit to the ACNC 

 

annual 
financial 
report (AFR) 

a report with detailed information about a charity’s  financial  position.  This  must  
meet specific financial reporting standards and be reviewed or audited 
(depending  on  a  charity’s  size).  Some  registered  charities  do  not  have  to  
provide annual financial reports 

approved 
form 

this is a form or other document with written approval from the ACNC 
Commissioner, which has a formal declaration to sign. An approved form can 
include more than one type of document in it 
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auditor an independent person who reviews an organisation's activities, procedures and 
finances. The ACNC Act sets out who can audit reports that must be provided to 
the ACNC 

Australian 
government 
agency 

Means the Commonwealth, a State or Territory or an authority of the 
Commonwealth or of a State or Territory 

ATO Australian Taxation Office 

basic 
religious 
charity 

this is a particular type of religious charity that does not have to follow some of 
the requirements in the ACNC Act. A basic religious charity is a registered 
charity that meets all of the following requirements:  

1. it is registered as a subtype of charity for the advancement of religion,  

2. it could not be registered as any other subtype of charity,  

3. it is not a body corporate registered under the Corporations Act 2001, 
an Indigenous corporation (under the Corporations (Aboriginal and 
Torres Strait Islander) Act 2006), a corporation registered under the 
Companies Act 1985 of Norfolk Island, or an incorporated association in 
any state or territory,  

4. it is not endorsed as a DGR itself (however it can be endorsed to 
operate a DGR as long as the revenue is less than $250,000 for the 
particular financial year),  

5. the ACNC Commissioner has not allowed it to report as part of a group, 
and  

6. it has not received more than $100,000 in government grants in the 
current financial year or either of the previous two financial years.  

beneficiary the person (or people) who benefit from the work of a charity, such as a client or 
member of the public 

board the governing body of an organisation 

charitable 
purpose 

the purpose or purposes that a charity exists for. Under charity law this includes 
the purposes of relieving poverty, sickness or the needs of the aged; advancing 
education; advancing religion and other purposes beneficial to the community 

charity 

 

a type of not-for-profit organisation that has charitable purposes and works to 
relieve poverty or for the benefit of the public. The ACNC registers charities that 
have an ABN and meet other criteria under the ACNC Act  

charity tax 
concessions 

the Commonwealth tax concessions and benefits available to registered 
charities, including income tax exemption, GST charity concessions, FBT rebate 
and FBT exemption. These concessions are administered by the ATO 
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charity 
subtype 

see subtype below 

company a body corporate or any unincorporated association or body of persons, but not 
a partnership 

contribution a contribution to a registered charity is the provision of money, property or 
another benefit to the charity and can include: (i) an individual giving his or her 
time or reputation to the charity; and/or (ii) he provision of a government tax 
concession or other government support to the charity 

deductible gift 
recipient 
(DGR) 

a type of organisation that has been recognised by the ATO as able to receive 
tax deductible gifts. Donors, such as members of the public who donate to these 
organisations, can deduct the amount of gifts over two dollars from their taxable 
income when they lodge a tax return 

DGR deductible gift recipient 

director (of a 
company) 

a person who performs the duties of a director of an incorporated company or 
the duties of a member of the management committee of an unincorporated 
company, whatever the name or title of their role is 

entity 

 

this is the word used in the ACNC Act to describe any kind of 'legal person'. It 
includes an individual, a body corporate or politic, an unincorporated association 
or  other  body  of  people,  and  a  trust.  It  includes  a  person  involved  in  a  charity’s  
governing  body  (a  ‘responsible  entity’),  a  registered  charity  (a  ‘registered  entity’)  
and an ACNC officer 

external 
conduct 
standards 

a set of requirements in the ACNC Act which charities that operate overseas or 
send funds overseas must meet to become registered and must continue to 
meet. The government develops the standards. These are set out in regulations 
under the ACNC Act. They are due to come into force on 1 July 2013 

federally 
regulated 
entity 

 

the ACNC can only use certain regulatory powers against registered charities 
that meet the definition of a 'federally regulated entity' . Whether a particular 
registered charity is a federally regulated entity will be determined by 
characteristics of the charity. Generally there are two broad ways charities will 
be federally regulated entities:  

1. a  charity  is  a  ‘constitutional  corporation  including  ‘trading  corporations’  
formed  in  Australia  that  carry  out  substantial  ‘trading’  activities  and  
trusts whose trustees are all constitutional corporations. This includes 
trustees that are trading corporations or financial corporations, such as 
trustee companies. This may include private and public ancillary funds 

2. if the organisation is connected with the ACT or the Northern Territory 
because it is a legal body that is registered under s 119A of the 
Corporations Act 2001 in a territory and its activities are carried out in or 
in a way connected with a territory, a trust governed by the law of a 
territory, a legal body that is incorporated in a territory or registered 
under s 119A of the Corporations Act 2001 in a territory.  
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fringe benefits 
tax 

a tax paid on benefits that an employer provides to their employees outside their 
salary, such as the use of a work car or phone. Charities can apply for FBT 
rebates and FBT exemptions, it depends on what kind of charity they are 

governance the way in which an organisation is run. It includes who makes decisions, and 
how they are made 

governance 
standards 

a set of requirements in the ACNC Act that charities must meet to become 
registered and must continue to meet. The government develops the standards. 
these are set out in regulations under the ACNC Act. They are due to come into 
force on 1 July 2013 

governing 
document 

formal  documents  that  include  an  organisation’s  purpose,  activities  and  
processes. Examples include trust deeds, constitutions, articles of association, 
rules, rule books and charters 

governing 
rules 

another term for governing documents, sometimes called a ‘constitution’ 

group 
reporting 

when charities have permission from the ACNC as part of a group of charities. 
Also  called  ‘joint  reporting’ 

health 
promotion 
charity (HPC) 

a type of charity that promotes the prevention or control of diseases in human 
beings 

HPC health promotion charity 

income tax 
exemption 

does not have to pay tax on any taxable income received 

information 
subject to 
monitoring 

 

Information is information subject to monitoring if: 

1. it is information given in an attempt to comply with: 

 a provision of the ACNC Act (or of a legislative instrument made under 
this Act) 

 a provision of the Crimes Act 1914 or of the Criminal Code which 
relates to a provision of the ACNC Act. 

2. it is information: 

 given by a registered charity to the ACNC Commissioner (either 
voluntarily or in fulfilling an obligation under the Act); and  

 the information is included on the ACNC Register. 

 

internal 
review 
decision 

decisions listed under the ACNC Act that must be reviewed internally before any 
other review action can be taken 
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ITAA 1997 Income Tax Assessment Act 1997 (Cth) 

large 
(registered) 
charity 

a registered charity with annual revenue of $1 million or more 

legal name the formal name of an organisation (that appears on its legal documents) 

legislation 

 

laws made by parliament, also called 'Acts of Parliament' or 'statute law'. 
Legislation is made by Commonwealth, state and territory parliaments  

medium 
(registered) 
charity 

a registered charity with annual revenue of more than $250,000 and less than 
$1 million  

not-for-profit 
(NFP) 

 

an organisation that has rules that do not allow it to distribute profits or assets to 
its members, the people who run it or their friends or relatives. An organisation 
is a not-for-profit if it does not carry out activities for private benefit of its 
members or distribute profits or assets to its members  

organisation the word we use to describe all kinds of bodies that may do charitable work, see 
'entity' – it includes both institutions and funds 

objection 
decision 

a decision made by the ACNC after a Notice of Objection was submitted, and 
the ACNC internally reviewed that decision 

PBI public benevolent institution 

penalty unit 

 

monetary penalties under the ACNC Act are described in terms of penalty units. 
The Crimes Act (Cth) 1914 defines what a penalty unit is when it is referred to in 
any Commonwealth law. The Crimes Act was amended in November 2012, so 
that by 1st January 2012 each penalty unit will be $170.So a maximum penalty 
of 20 penalty units for example would be $3 400 (20 x $170) 

protected 
ACNC 
information 

information provided under, or obtained for, the purposes of the ACNC Act that 
relates  to  an  entity’s  affairs,  which  identifies,  or could reasonably be used to 
identify, the entity. The ACNC is required to protect the confidentiality of this 
information and only disclose it in limited circumstances described in the Act 

provisions 
subject to 
monitoring  

 

 an ACNC officer can monitor a  registered  charity’s  compliance  with  the  
following provisions: 

 a provision of the ACNC Act which creates an offence; 

 a provision of a legislative instrument made under the ACNC Act which 
creates and offence; 

 a provision of the Crimes Act 1914 or the Criminal Code which creates 
and offence which relates to this Act (or a legislative instrument made 
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under this Act); 

 a provision of the ACNC Act if which creates an administrative penalty; 

 a provision of a legislative instrument which creates an administrative 
penalty; 

 a provision of the ACNC Act which sets out a condition necessary for a 
charity to be entitled to registration as a type or subtype of entity or if 
non compliance with the provision would lead to a charity having its 
registration as a type or subtype of entity revoked.  

public 
benevolent 
institution 
(PBI) 

a type of charity that works to relieve poverty, sickness, suffering, distress, 
misfortune, disability or helplessness . In general it must provide its services 
directly to those who need help  

purpose the reason an organisation exists and what its activities work to achieve, its 
objects  

recognised 
assessment 
activity 

 

a recognised assessment activity in relation to a registered charity is: 

 an activity carried out by the ACNC involving assessment  of  a  charity’s  
entitlement to registration as a type and subtype of entity 

 an  activity  carried  out  by  the  ACNC  involving  assessment  of  the  entity’s  
compliance with the ACNC Act and regulations 

 an activity carried out by the Commissioner of Taxation involving 
assessment  of  the  entity’s  compliance  with  any  taxation  law.   

There are requirements in the ACNC Act that registered charities keep records 
and report on the basis of the records. These requirements are to enable 
recognised assessment activities to happen. 

registered 
charity 

a charity that has been registered by the ACNC under the ACNC Act 

responsible 
person 

a person (or in some limited cases an organisation) who is responsible for 
directing a charity, who is a member of the governing body (including directors 
or committee members) or trustees (including insolvency trustees, 
administrators). This is the word we use in this guide in place of ‘responsible 
entity’ which is the term used in the ACNC Act  

small 
(registered) 
charity 

a registered charity with annual revenue of less than $250 000 

 

subtype the ACNC Act requires charities to register under one or more of seven 
subtypes or categories of charity. These are:  

 a charity with a purpose that is the relief of poverty, sickness or the 
needs of the aged 

 a charity with a purpose that is the advancement of education 
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 a charity with a purpose that is the advancement of religion 

 a charity with another purpose that is beneficial to the community 

 an institution whose principal activity is to promote the prevention or 
control of diseases in human beings. 

 a public benevolent institution, and 

 the provision of not-for-profit child care services (as described in section 
4 of the Extension of Charitable Purpose Act 2004 (Cth)). 

TCC tax concession charity 

trustee a person or a company that holds property on behalf of other people or entities, 
the  ‘beneficiaries’  under  a  ‘trust’  (a  legal  concept)  – a  ‘responsible  person’ 

 

 

 


